THE 


INSURANCE LAW JOURNAL. 


Vou. XI. NOVEMBER, 1882. No. 11. 


DIGEST OF DECISIONS. 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ADJACENT BUILDINGS. 


§159. Fire.—ZIncrease of Risk.—Expert Evidence.—The de- 
termination of the greater danger from fire to the assured prem- 
ises in consequence of the proximity of new buildings, was 
properly referred to the jury. The admission of expert evidence 
as to the fact that the actual danger from fire to the plaintiff's 
houses was rendered greater by the adjacent buildings, was 
properly refused. 


Williams vs. Ins. Co., 57 N. Y¥., 274; Hartman vs. Ins. Co., 9 Har., 
466. g 


Franklin Fire Ins. Co. vs Gruver. 
Rep’d Jour’l, p._835. Pa. 8. C. 


AGENT. 


$160. Fire.—Lvidence of Authority to Insure must be Fur- 
nished.—A., as sub-agent of the plaintiff in error for the State 
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of Texas, supposed to be appointed by their agents in New Or- 
leans, issued a policy of insurance to the defendant in error, who 
seeks to recover on said policy for a loss by fire. On the trial in 
the court below the policy was admitted in evidence without proof 
of its execution and without calling upon the company to pro- 
duce the application which was made part of the policy. There 
was no proof of the agency of the parties in New Orleans, nor of 
any agreement by which A. was appointed agent of the plaintiffs 
in error. Held, to be error ; that the policy should not have been 
admitted in evidence without the application, which was made 
part of it, and without proof of its execution; and also, that 
where a party would avail himself of the acts of an alleged agent 
in order to charge the principal, he must prove the authority 
under which the supposed agent acted. 

Williams vs. Floyd, 1 Jo., 499 ; Lycoming Ins: Co. vs. Sailor, 17 P. F. S., 
107 ; Hay vs. Lynn, 7 Watts, 525; Moore’s Exr’s vs. Patterson, 4 Ca., 505. 

American Underwriters’ Ass'n vs. George. 


Rep’d Jour’l, p. 841. Pa. 8. C, 


$161. Fimre.—Right to Recover for Services When Discharg d. 
—If the services of one are engaged for a fixed period at a named 
salary, and he is discharged by his employer without his fault 
before the expiration of his time of service, he will be entitled to 
recover his salary for such period. 

Alliance Ins. Co. vs. McKnight.* . 

* Opinion filed November, 1880, 


APPLICATION. 


§ 162. Lire.—Fraud.—Burden of Proof as to Answers in the 
Application.— Matters pertaining to an insurance risk must be 
stated truthfully and in good faith, questions of fraud are for 
the jury. The burden of proof is on the party denying that the 
answers as written down in the application, and signed by the 
applicant were the real answers as given by the applicant. 

Fletcher vs. New York Life Ins. Co. 

Rep’d Jour’l, p. 734, U.8.C. C., Mo. 
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ARSON. 


$163. Fire.—Firing Dwelling for the Sake of the Insurance. 
—The defendant was indicted for arson under Gen. Stat. c. 16], 
$1, for burning the dwelling-house of one Ackert. The evidence 
showed that defendant burned the house by procurement of Ack- 
ert, to enable him to obtain money from his insurers. Hel, that 
the defendant was not guilty under the indictment. The crime 
consists in the willful and malicious burning of the dwelling- 
house of another. It is a crime against the habitation of a per- 
son, and includes an injury to that person. The public wrong 
grows out of the private wrong. The malice charged, and which 
must be proved, cannot be predicated as thus wrongful or injur- 
ious towards the third person. The evidence of a wrongful act, 
of malice, towards insurers, is not evidence of the malice charged 
in the indictment, but on the contrary it tends to disprove that, 
and to prove that the defendant and Ackert joined in an act that 
was wrongful and malicious towards a person not named in the 
indictment, and that constitutes a different offense from that 
charged in the indictment. 

Commonwealth vs. Makely.* 

* Decision rendered October, 1881. 


COLLISION. 


§ 164. Marine.—WMeasure of Damages.—Rights of Insurers 
Subrogated to the Claim.—Upon a libel in admiralty for a col- 
lision, the libelant may be allowed damages for the loss of the 
use of his vessel while laid up to repair the injuries thereby suf- 
fered ; and if at the time of the collision she was in no need of 
repair, and was engaged in and peculiarly fitted for a particular 
business, and her charter value cannot be otherwise satisfactorily 
ascertained, the average of the net profits of her trips for the 
season may be adopted as the measure of the allowance. A ves- 
sel being insured on two thirds of her valuation by valued poli- 
cies, by which, in case the insurers should pay any loss, the as- 
sured agreed to assign to them all right to recover satisfaction 
from any other person, or to prosecute therefor at the charge and 
for account of the insurers, if requested, and that they should 
be entitled to such proportion of the damages recovered as the 
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mount insured bore to the valuation in the policies, the assured 
filed a libel in admiralty against another vessel for damages suf- 
fered by a collision. The insurers paid the libelant two thirds of 
that damage, and released and assigned to the owners of the 
libeled vessel all their right in any damage growing out of the 
collision. It appearing that the collision was owing to the fault 
of both vessels, the libelant could recover only half of the dam- 
ages, sued for. 

Williamson vs. Barrett, 13 How., 101 ; Sturgis vs. Clough, 1 Wall., 269; 
The Cayuga, 2 Benedict, 125; 7 Blatchf. C. C., 385 ; 14 Wall., 270; The 
Gazelle, 2 W. Rob., 279, S. C., 3 Notes of Cases, 75; The Clarence, 3 W. 
Rob., 283} 8. C., 7 Notes of Cases,' 579; Hall vs. Railroad Co., 13 Wall., 
367 ; Comegys vs. Vasse, 1 Pet., 193 ; Fretz vs. Bull, 12 How.,"466 ; The 
Monticello, 17 How., 152; Garrison vs. Memphis Ins. Co., 19 How., 312. 
See also the Sarah Ann, 2 Sumner, 206; The Ann C. Pratt, 1 Curtis, 340; 
Clark vs. Wilson, 103 Mass., 219; Yates vs. Whyte, 5 Scott, 640; S. C., 4 
Bing. N. C., 272 ; 1 Arnold, 85; Simpson vs. Thomson, 3 App. Cas., 279. 

This right of the insurer is not contingent upon the loss hay- 
ing been total, or upon its having been followed by an abandon- 
ment, but rests upon the ground that his contract is in the nat- 
ure of a contract of indemnity, and that he is therefore entitled, 
upon paying a sum for which others are primarily liable to the 
assured, to be proportionally subrogated to his right of action 
against them. 

Phillips on Ins., 31723 ; Hail vs. Railroad Co., 13 Wall., 371; White vs. 
Dobinson, 14 Sim., 274; Quebec Assurance Co. vs. St. Louis, 7 Moore P.. 
C., 286; Dickenson vs. Jardine, L. R., 3 C. P., 639, 644; Simpson vs. 
Thomson, 3 App. Cas., 284, 293 ; Darrell vs. Tibbitts, 5 Q. B. D., 560. 

The insurers were responsible for the whole damage, and not 
merely for the moiety, the insurance applied to all injuries caused 
to the insured vessel by collision, whether the collision was owing 
to unavoidable accident, or to negligence on the part of the other 
vessel, or to negligence of the master and crew of the vessel 
insured. 

Phillips on Ins., % 1049, 1099 ; General Mutual Ins. Co, vs. Sherwood, 
14 How., 351. 

Held, that one third of the sum paid by the insurers must be 
deducted from the amount to be recovered. 

Steamboat Potomac vs, Cannon, 

Rep’d Jour’l, p. 824. 
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GARNISHMENT. 


$165, Fie—ZIJn (ase of Dissolution of the Corporation. 
The appointment of a receiver does not dissolve an attachment 
served upon the corporation as garnishee. The plaintiff held a 
judgment note of Myers, upon which he issued an attachment 
execution, making the Lycoming Fire Insurance Company gar- 
nishee, who pleaded nulla bona. Shortly afterwards the Lycom- 
ing Fire Insurance Company dissolved, and a receiver was ap- 
pointed (Acts of Assembly of April 4th, 1874, and May 1, 1876, 
P. D., 2026), upon whose motion the attachment was dissolved : 
Held, to be error. Under the 49th section, Act of May 1st, 1876, 
the receiver is given power to close up all the unsettled business 
of the dissolved company, and especially the power to prosecute 
and defend all suits. Suits pending in which the corporation is 
garnishee may be prosecuted to judgment after the substitution 
of the receiver as a party. 

Dean’s Appeal, 39 Leg., Intel., 81. 

Pickersgill vs. Lycoming F. Ins. Co. 

Rep’d Jour’l, p. 739. 


INSOLVENCY. 


$166. Frre—Liability of Stockholder—A stockholder in an 
insolvent insurance company is not liable to an action on an as- 
sessment made on his stock notes by the court in a proceeding 
by the creditors against the company in which a receiver is ap- 
pointed, on the petition of the receiver and creditors, where he 
is not made a party to either proceeding. Such an assessment 
is not binding on him. 

Lamar Ins. Co. vs. Gulick.* 


* Opinion rendered January, 1882. 
INTEMPERANCE. 


$167. Lire.—Misrepresentations in the Application.—A. policy 
of life insurance will be annulled when the insured has made 
misrepresentations to the insurer as to his habits of drinking, al- 
though he himself, in making the declarations, may have acted in 
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good faith, and not have intended a deception, where the appli- 
cation and statements therein were made the basis of the 
contract. 


Hartwell vs. Alabama Gold Life Ins. Co. 
Rep’d Jour’l, p. 897. 


KEEPING AND STORING. 


$168. Frire.—Construction of Plicy.—The keeping of ben- 
zine or other inflammable oils for cleaning machinery and for 
lighting is not a violation of a policy prohibition against their 
keeping or storage. 

Humboldt Ins. Co. vs. Mears. 

Rep'd Jour’I, p, 847. 


MORTGAGE. 


$169. Fire.—Not an Alienation.—Title—Sole Ownership.— 
A mortgage is not an alienation or a change of title or interest 
within the meaning of the policy, where various changes of title 
or interest are specifically enumerated, but a mortgage is not. 

Dolliver vs. St. Joseph Ins, Co,, 128 Mass., 315; Jackson vs, Massachu- 
setts Ins. Co., 23 Pick, 418 ; ‘Tomlinson vs.;Monmouth Ins. Co., 47 Maine, 
232; Smith vs. Mutual Ins. Co., 50 Maine, 96; Shepherd vs. Union Ins. 
Co., 38 N. H., 232 ; Commercial Ins. Co. vs, Spankneble, 52 IIl., 53 ; Rice 
vs. Tower, 1 Gray, 426 ; Van Deusen vs. Charter Oak Ins, Co., 1 Robertson, 
55; Hartford Ins. Co. vs. Walsh, 54 Ill., 164; Orrell vs. Hampden Ins. 
Co., 13 Gray, 431 ; Ewen vs. Hobbs, 5 Met., 3 ; Norcross vs. Norcross, 105 
Mass., 265 ; Holbrook vs. Amer. Ins. Co., 1 Curtis C. C., 193. 

The policy also provided that it should be void if the interest 
of the insured were other than the entire, unconditional and sole 
ownership for the use and benefit of the insured. Held, that a 
mortgage did not work a forfeiture. 

Judge et al. vs. Ins. Co. 

Rep’d Jour’l, p. 843. Mass. 8S. J. C. 


OTHER INSURANCE. 


$170. Frme.— Whether Prior or Subsequent Works a Forfeit- 
ure—A policy of fire insurance contained the condition that 
the insured should not be entitled to recover if he should there- 
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after make any insurance in any other company on the property 
insured without obtaining the consent of secretary. The insured 
did thereafter enter into a contract of insurance upon the same 
property with another company, which, however, by reason of 
misrepresentations on his part, and by reason of such prior in- 
surance, was by its terms “void.” Held, that the condition re- 
cited was broken, and the insured could not recover. 

Carpenter vs. Providence-Washington Ins. Co., 16 Pet., 495; Bigler vs. 
N. Y. Cent. Ins. Co., 22 N. Y., 402 ; Lackey vs. Georgia Home Ins. Co., 
42 Ga., 456 ; Allen vs. Merchants’ Mut. Ins. Co., 30 La. Ann., 1386; Jacobs 
vs. Equitable Ins. Co., 19 U. C. Q. B., 250 ; Ramsey Woolen Cloth M’f’g 
Co. vs. Mut. Fire Ins. Co., 11 U. C. Q. B., 516 ; Mason vs. Andes Ins. 
Co., 25 U.C. C. P., 37. See also Plath vs. Minn. Farmers’ Mut. Fire Ins. 
Ass’n, 28 Minn., 479. 

The action of the subsequent insurer in electing to treat his 
contract as void or otherwise will not affect the invalidity of the 
prior policy. The making of the second contract of insurance 
violated the terms of the former contract, if at all, at the time 
such second contract was made. The subsequent affirmance or 
disaffirmance of that contract by the insurer, as he might elect, 
could not effect the validity of the former contract between other 
parties. 

Dahlberg vs. St. Louis Mut. Fire & Marine Ins. Co., 6 Mo. App., 121, 
and cases cited ; David vs. Hartford Ins. Co., 13 Iowa, 69; Hubbard vs. 
Hartford Ins. Co., 33 Iowa, 325. 

Funke vs. Minn. Farmers’ Mut. F. Ins. Ass. 

Rep’d Jour’l, p. 830. Miny. 8S. C. 


PRACTICE. 


§171. Lire.—Demurrer.—Removal to Federal Court.—Fail- 
ure to file a copy of the application with the pleadings will not 
sustain a demurrer. 

Mutual Ben. Life Ins. Co. vs. Moninger, 81 Ind., 353. 

A ruling not made a cause for new trial, is not available on 
appeal. 

Hughes vs. Ainslee, 28 Ind., 346 ; Carr vs. Eaton, 42 Ind., 385. 

The time for filing an application for removal on the ground 
of non-citizenship is before or at the term not when it may be 
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first reached in its order for trial, but when it is actually triable 
on its merits. 

Sharp vs. Gutcher, 74 Ind., 357 ; Babbett fvs. Clark, 13 Otto, 606 (103 
U. S. R’p’s); Murray vs. Holden, 1 McCrary, 341 ; McLean vs. St. Paul & 
Cin. R. W. Co., 17 Blatch., 363; Dillon, Removal of Causes, 3d ed., 78, 
sec., 64, 


Continental Life Ins. Co. vs. Kepler. 
Rep’d Jour’l, p. 814. 


PREMIUM. 


§172. Lire.—Waiver of Prompt Payment by Acts of Agent. 
—LFquitable Relief —Plaintift’s bill in equity alleged substantial- 
ly that premiums were regularly paid toa general agent in the 
State, that he was informed that the agency had been given up 
and was unable to learn after many inquiries to whom to pay, but 
hearing that a certain bank had been authorized to receive the pre- 
mium, he applied to the former agent for information, that said 
agent agreed to ascertain and did inform him to pay to the bank, 
but it was then nine days after the day when the premium was 
due, and tender was made and refused. Held, that a failure of 
the company to notify of a change of agency need not be fraudulent 
in order to entitle to equitable relief, it is enough if it be in vio- 
lation of fair business conduct by which one party is deceived to 
his injury. Held, that sufficient facts were alleged to support 
the bill praying a reinstatement and to put the defendant to its 
answer. 

Citing and discussing Ins. Co. vs. Eggleston, 96 U.S., 472 ; Leslie vs. 
Knickerbocker Life Ins, Co., 63 N. Y., 27; Mayer vs. Ins. Co., of Chicago, 
38 Towa, 304. 

Briggs vs. National Life Ins, Co. 

Rep’d Jour’, p. 850. 


PROOFS OF LOSS. 


§173. Frre.—Questions of Law or Fact.—Whether prelimin- 
ary proofs of loss have been actually given to the insurance 
company is a question of fact for the jury. Whether the proofs 
furnished are sufficient is for the court. 


Humboldt Ins. Co. vs, Mears, 
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TITLE. 


§174. Lire—TZo Insurance Moneys.—Who are Legal Heirs. 
—The policy was payable to the legal heirs of the insured. Held, 
that the title to a life insurance policy from the time of its issue 
is in the beneficiaries, not in the insured, and the distribution of 
the moneys must be controlled not by the statute of distribution, 
but by the terms of the instrumert. Held, in a contest between 
the widow and children of the insured, where the latter conceded 
that the widow was an heir, that if an heir, she was entitled to 
no precedence over the others, and where there were eleven chil- 
dren, the widow’s proportion of the proceeds was one twelfth, and 
not one third as she claimed under the statute of distributions. 

Pence vs. Makpeace et al., 65 Ind., 345; Rupert vs. Union Ins. Co., 7 
Robert, 155 ; Chappen vs. Fellows, 36 Conn., 132; Crockett vs. Crockett, 2 
Phil Ch., 555 ; Allen vs. Hoyt, 5 Met., 328. 

Wilburn vs. Wilburn. 

Rep’d Jour’), p. 811. Inv. 8. C. 


§ 175. Fmre—To Proceeds of Policy.—Life Tenant and Ad- 
ministrator.—C., in his life-time, effected an insurance against 
loss by fire upon a dwelling-house owned by him, and occupied 
by himself and family as a homestead. The policy of insurance 
ran to himself and his personal representatives. Upon his death 
the plaintiff, his widow, was entitled to hold the premises as a 
homestead during her natural life. After his death, and during 
the life of the policy, and while the plaintiff continued to occu- 
py the premises as such homestead, the dwelling-house was de- 
stroyed by fire. Held, that the interest in the policy devolved 
upon those beneficially interested in the real estate, and in case 
of loss the damages accrued to them. That if the administra- 
tor collected or received the proceeds of the policy he would not 
hold them as a part of the general personal estate of C., but as 
trustee for the widow, creditors, and heirs, in accordance with 
their respective interests in the real estate itself. That, therefore, 
the plaintiff being entitled to hold the real estate for the period 
of her natural life, was entitled to the use for life of the insur- 
ance money. 
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Citing and discussing Sparkes vs. Marshall, 2 Bing. N. C., 76; Emeri- 
gon C., 16, 23; Lynch vs. Dalzell, 3 Brown Part. Cases, 497 ; Saddlers vs. 
Badcock, 2 Atkyns, 534 ; Mildmay vs. Folghoun, 3 Ves. Jr., 471 ; Wyman vs. 
Prosser, 36 Barb., 368 ; Durant vs. Friend, 11 L. & Eq., 4; Norris vs. Har- 
rison, 2 Ward, 268 ; Hoxall vs. Shippen, 10 Leigh, 136; Brough vs. Hig- 
gins, 2 Gratt., 408 ; Wyman vs. Wyman, 26 N. Y., 253; Herkimer vs. Rice, 
27 N. Y., 163. 

Culbertson vs. Cox. 

Rep’d Jour’l, p. 817. 





REPORT OF DECISIONS 


NENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 
SUPREME COURT OF INDIANA. 
Appeal from Spencer Circuit Court. 


MARY WILBURN 
vs. 


RICHARD WILBURN, JOSIE WILBURN 


ET AL.* 


The policy was payable to the legal heirs of the insured. 


Held, that the title to a life insurance policy from the time of its issue is in the 
beneficiaries, notin the insured, and the distribution of the moneys must be 
controlled not by the statute of distribution, but by the terms of the in- 
strument. 


Held, in a contest between the widow and children of the insured, where the 
latter conceded that the widow was an heir, thatif an heir, she was entitled 
to no precedence over the others, and where there were eleven children, the 
widow’s proportion of the proceeds was one twelfth, and not one third as 
she claimed under the statute of distributions. 


* Decision rendered September 21, 1882. 
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Exuiort, J. 

John A. Wilburn took out ten policies of insurance upon his life 
for the benefit of, and payable to his legal heirs, and some years after 
the policies were issued, died, leaving surviving him, his widow, the 
appellant, and his children, the appellees. Appellant was the third 
wife of the deceased, and had borne him four children. Of his 
other children, five were by the first, and two by the second wife. 
The contest is over the distribution of the money realized from the 
policies. 

The widow demanding one third, the appellees resisting this de- 
mand, but conceding a right to one twelfth. Counsel for appellant 
contends that the policies of insurance were the absolute property of 
the deceased during life, and that they are, therefore, to be in all re- 
spects regarded as such, and subject to the ordinary rules of distribu- 
tion. The assumption upon which this argument rests is an erroneous 
one. Policies of insurance payable to designated beneficiaries are 
not the property of the decedent within the meaning of the statutes 
of distribution. 

The beneficiaries have the exclusive right to the money realized, 
the executor or administrator is not entitled to it, and it cannot, 
therefore, be regarded as property of a decedent, subject to distri- 
bution under the statute. In truth the policy is not the property of 
the insured in any sense, but is the property of the beneficiary from 
the day of its issue, for from that time he has the whole beneficial 
interest. Pence vs. Makpeace et al., 65 ‘Ind., 345. He alone has 
the right to assign or surrender the policy. 

Rupert vs. Union Ins. Co., 7 Robert, 155 ; Chappen vs. Fellows, 36 
Conn., 132. The right of the beneficiaries in the policies taken out 
by the deceased is such as the contract confers, and is not a right 
arising by operation of statutory rules. The contract, and not the 
statute fixes their rights, and they have such rights only as the con- 
tract of insurance vestsin them. We are, therefore, to look to the 
terms of the agreement, and not to the provisions of the statute, to 
ascertain the rights of the parties. We do not find it necessary to 
discuss or decide whether the appellant can be properly regarded as 
one of the legal heirs of the insured, because that is expressly con- 
ceded by the appellees. Proceeding upon this concession, and not 
inquiring whether it is, or is not, one which appellees were bound to 
make, we hold that her rights are measured by the provisions of the 
policies. Regarding her as an heir implies no reason for preferring 
her to other heirs. 
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Her rights as an heir are such as the contract confers, and that 
makes no discrimination in her favor, for its provisions secure the 
benefit to the heirs in common. All the heirs are to share alike in 
the benefit secured to them by the policies, and no one of them has 
a claim to superiority. The appellant is one of several to whom a 
benefit has been granted, and she is neither the inferior nor the su- 
perior of her joint beneficiaries, but is their equal. Where a benefit 
is granted to several and their respective proportions are not specified, 
the beneficiaries take equally. Crockett vs. Crockett, 2 Phil. Ch., 555; 
Allen vs. Hoyt, 5 Met., 328. 

Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF INDIANA. 


Appeal from the Noble Circuit Cowt. 


CONTINENTAL LIFE INS. CO. 


Us. 


THEODORE P. KEPLER.* ) 


Failure to file a copy of the application with the pleadings will not sustain a 
demurrer. 


The time for filing an application for removal on the ground of non-citizenship 
is before or at the term not when it may be first reached in its order for 
trial, but when it is actually triable on its merits. 


Judgement affirmed. 


Woops, J. 


The appeal is from a judgment upon a life insurance policy, a 
copy of which was filed with the complaint as the basis of the action. 
The policy contains a reference to the application for the insurances, 
which application is by the terms of the policy “made a part and 
parcel of this contract, as if fully herein recited.” The appellant de- 
murred to the complaint, for want of facts stated sufficient to consti- 
tute a cause for action, and now insists that the demurrer should 
have been sustained because a copy of the application was not filed 
with the pleading. This question has already been decided adverse- 
ly to the appellant, and we are not inclined to reconsider the ruling. 
The Mutual Benefit Life Ins. Co. vs. Moninger, 18 Ind., 353. 

It is alleged that the court erred in refusing a continuance of the 


* Decision rendered May 18, 1882, 
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cause, but the ruling was not made a cause for new trial, and is, 
therefore, not available on appeal. Hughes vs. Ainslee, 28 Ind., 346; 
Carr vs. Eaten, 42-385. The remaining question is whether the 
court erred in refusing to quash the petition of the appellant for the 
removal of the cause to the Federal Court. The record shows that 
the action was commenced for the October Term, 1880, of the court, 
at which time the appellant, in obedience to process duly served, ap- 
peared and demurred to the complaint, whereupon the cause was 
continued. At the ensuing January Term, 1880, the demurrer was 
overruled, and the appellant ruled to answer. Afterwards, at the 
same term, the appellant filed an affidavit and moved for a continu- 
ance, which, being denied, the petition and bond for removal of the 
cause was presented, the removal being asked on the ground that 
the appellant was a non-resident of the State, the appellee being a 
resident. Objection was made to the removal on the ground that 
the bon i had been materially altered since it was signed by some of 
the sureties, and that the sureties were not responsible. The court 
upon a hearing of evidence on the subject, found that the bond had 
been materially altered, and that the evidence was not satisfactory 
of the sufficiency of the sureties on the bond, and overruled the pe- 
tition. The further point is now made by the appellee that the ap- 
plication for the removal came too late, it being insisted that the 
petition should have been presented at the October Term, 1880, 
when by law the cause might first have been tried. In the case of 
Sharp vs. Gutcher, 74 Ind., 357, may be found a reference to the 
successive enactments and compilations of the laws passed by Con- 
gress on this subject. In that case it was said: “When the cause 
for removal is on account of citizenship alone, the time for filing 
the petition is controlled by the act of 1875. When the cause is for 
citizenship and prejudice, or local influence, the time for filing the 
petition is controlled by the third subdivision of the 639th section of 
the second ** revision of 1878;” and the application in that case be- 
ing on account of prejudice, was held to be in time because filed 
before the commencement of the trial. The application in this case 
is governed by the provision in the act of 1875 which authorizes the 
party “to make and file a petition in such suit in such State court 
before, or at the term at which said cause could be first tried and 
before the trial thereof.” This, according to the plain purport of 
the words, has been judicially determined to mean, “ The term at 
which, under the legislation of the State, and the rules of practice 
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pursuant thereto, the cause is first triable—i. e., subject to be tried 
on its merits—not necessarily the term when, owing to press of bus- 
iness or arrearages, it may be first reached in its order for actual trial,” 
or, as stated by Chief Justice Waite, in Babbett vs. Clark, 13 Otto, 
606 (103 U. S. R’p’ts): “ The election must be made at the first term 
in which the cause is in law triable.” 

Murrry vs. Holden, 1 McCrary, 341; McLean vs. St. Paul & Chi. 
R. W. Co., 17 Blatch., 363; Dillon, Removal of Causes, 3d Ed., 78, 
Sec. 64. 

Judgment affirmed with costs. 





Culbertson v3. Cox, Adm’r, et al. 


SUPREME COURT OF MINNESOTA. 


Appeal from District Court, Winona County. 


CULBERTSON 
vs. 
COX, Apmw’R Erc., er au.* 


C., in his life-time, effected an insurance against loss{by fire upon a dwelling- 
house owned by him, and occupied by himself and family as a homestead. 
The policy of insurance ran to himself and his personal representatives. 
Upon his death the plaintiff, his widow, was entitled to hold the premises 
as a homestead during her natural life. After his death, and during the 
life of the policy, and while the plaintiff continued to occupy the premises 
as such homestead, the dwelling-house was destroyed by fire. 


Held, That the interest in the policy devolved upon those beneficially inter- 
ested in the real estate, and in case of loss the damages accrued to them. 


That if the administrator collected or received the proceeds of ‘the policy he 
would not hold them as a part of the general personal estate of C., but as 
trustee for the widow, creditors, and heirs, in accordance with their respect- 
ive interests in the real estate itself. 


That, therefore, the plaintiff, being entitled to hold the real estate for the 
period of her natural life, was entitled to the use for life of the insurance 
money. 


Berry & Morey, for Appellant. 
Tuomas Witson, for Jtespondent. 


Mrrcuett, J. 
In his life-time Wilson Culbertson effected an insurance against 
loss by fire upon a dwelling-house owned by him, and occupied by 
himself and plaintiff, who was his wife, as a homestead. The policy 
itself is not in evidence, and the finding of the court below is that 
the insurance company “insured the said Culbertson against loss by 
~* Opinion filed July 19, 1882. From Northwestern Reporter. = = SSSStS~S~S 
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fire,” etc. We shall assume that it was in the usual form, and ran to 
the insured, his executors, administrators and assigns. After his 
death, and during the life of the policy, and while plaintiff, as his 
widow, still continued to occupy the premises as a homestead, and 
to which, under the statute, she was entitled during her natural life, 
the house was destroyed by fire. The insurance company had ad- 
justed the amount of the loss with the defendant as administrator, 
and was about to pay the proceeds of the policy to him, when 
plaintiff brought this action against the administrator and the insur- 
ance company, claiming the money. The insurance company paid 
the money into court, and thereupon the action proceeded between 
the widow and the administrator. The court below held that the pro- 
ceeds of the policy partook of the character of real estate, and was 
affected with a trust for the benefit of the parties interested in such 
real estate, and that the plaintiff, as widow of the deceased, was en- 
titled to the use of the money during her life—the same interest she 
was entitled to in the property destroyed—and gave her judgment 
for a sum in gross equal the present worth of this life interest. 
From this judgment the administrator appeals. 

His contention is that a policy of insurance, being purely a per- 
sonal contract with the insured, and not in its nature incident to the 
property which is the subject-matter of the insurance, does not pass 
by a transfer of the property, and therefore that the personal repre- 
sentative of the insured is entitled to the proceeds of the policy as 
a part of the general personal estate of the deceased. The plaint- 
iff's contention is that the proceeds of the policy are not a part of the 
general personal estate of the deceased, but are affected with a trust 
for the benefit of the parties interested in the real estate, and are a 
substitute for the property itself, and that therefore she is entitled 
to the same interest in the fund which she had in the house de- 
stroyed. 

It is somewhat remarkable that but few cases can be found in 
which a question of so much interest, and which would be likely to 
arise in some form so frequently, has been considered. It is now too 
well settled to be. questioned that policies of insurance against fire 
are personal contracts with the assured, which do not attach to the 
realty, or in any manner go with the same, as incident to a convey- 
ance or transfer of the title to lands; that the contract is confined to 
the parties; and that, as a general rule, no equity attaches upon the 
proceeds of such policies in favor of third parties, who, in the char- 
acter of grantee, mortgagee or creditor, may sustain loss by the 
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destruction of the property. In accordance with this doctrine, it is 
also well settled that a sale or transfer of the property, which is the 
subject-matter of the insurance, will deprive the vendor of all in- 
terest in the policy, without conferring the right to enforce it on 
the vendee; the vendor being precluded from recovering, from the 
fact that, having no interest in the property, he has suffered no 
loss; and the vendee, because he can claim nothing under a contract 
to which he is a stranger, and which was not made with a view to 
his benefit. 

If this were an open question, much might be said in favor of the 
view that insurance is a mere accessory which (in the absence of any- 
thing in the policy prohibiting it) should pass with the transfer of the 
principal, unless the parties manifest an opposite intention. See 
Sparkes vs. Marshall, 2 Bing. (N. C.), 76; Emerigon, c. 16, § 3. 
But to the extent already stated the doctrine of the purely personal 
character of such policies is too firmly established to be now ques- 
tioned. But it is sometimes sought to apply this doctrine to cases 
to which we think it has no application. 

We find in the text books statements to the effect that such a pol- 
icy being purely a personal contract, not incident to the realty, 
neither grantee, heir nor devisee has any interest in the proceeds, 
unless there be a valid assignment of the policy; that the adminis- 
trator or executor of the estate of the insured alone is entitled 
to the benefit of it as a part of the general personal estate of the de- 
ceased. 

It might be well to examine what authority can be found in the 
adjudicated cases for such broad and unqualified statements. The 
whole superstructure of the decisions upon this subject of the per- 
sonal character of a contract of insurance, rests upon the founda- 
tion of two English cases, which are almost always cited, viz.: Lynch 
vs. Dalzell, 3 Brown, Part. Cases, 497, and Saddlers’ Co. vs. Badcock, 
2 Atkyns, 534. 

In the first of these cases, Lord Chancellor King remarked : 
“These policies are not insurance of the specific things mentioned 
to be insured, nor do they attach on the realty, or in any manner go 
with the same, as incident thereto, by any conveyance or assignment, 
but they are only special agreements with the persons insuring 
against such loss or damage as they may sustain. The party insur- 
ing must have a property at the time of the loss, or he can sustain no 
loss, and consequently can be entitled to no satisfaction.” This 
case was cited with approbation by Lord Hardwicke, and relied upon 
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by him as the ground for his opinion in the case of tht Saddlers’ 
Co. vs. Badcock, already referred to. In deciding this case he uses 
this language: “I am of opinion that the insured should have 
an interest or property at the time of the insuring and at the time 
the fire happens. The society are to make satisfaction in case of any 
loss by fire. To whom, or for what loss, are they to make satisfac- 
tion; only to the person insured, and for the loss he may have sus- 
tained; for it cannot be properly called insuring the things, for 
there is no possibility of doing it, and must mean insuring the per- 
son from damage.” 

To the extent to which these cases go they are undoubtedly the 
law; and in most of the subsequent cases, whose number is legion, 
where it has been held that such a policy is a personal contract 
with the insured, and that it is the (person) and not the thing 
which is insured, it will be found that the contract was between 
the insured and his grantee, or creditor, who claimed an interest in 
the proceeds of the policy by virtue of his conveyance of or lien 
upon the property which was the subject of the insurance, or be- 
tween the insurance company and the insured, who sought to recover 
for a loss which appeared after he had conveyed away his interest 
in the pro; erty. But where the insured dies seized of the property 
during the life of the policy, and the property descends or passes, 
by operation of law or will, to his heirs, widow or devisees, we fail 
to see on what principle it can be held that the personal represen- 
tative who may have no interest whatever in the property, and 
hence may have sustained no loss, is entitled to recover the pro- 
ceeds of the policy, as a part of the general personal estate of the 
insured, and that the widow, heirs or devisees, who have really 
sustained the loss, have no interest in the fund when recovered. 
Such a doctrine appears to be both inequitable and illogical. That 
it is inequitable woul seem to us self-evident. That it is illogical 
we think can readily be made to appear. Upon a principle that a 
policy of insurance is purely a personal contract of indemnity with 
the insured, it has been settled that in order to recover upon it he 
must have still had an interest in the property which was the sub- 
ject-matter of the insurance at the time of its destruction, for other- 
wise he would have sustained no loss. 

Hence, if the insured have conveyed away in his life-time all in- 
terest in the property before loss he cannot recover. How, then, 
can the personal representative, who has no interest in the property 
unless there be debts, be entitled to the proceeds of the policy, since 
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it is the heir, widow or devisee, and not he, who has really sustained 
the loss. It is impossible to reconcile the claim of the personal rep- 
resentative to hold the insurance money as part of the general per- 
sonal assets of the deceased with well-recognized legal principles. 

The doctrine that not only the right of action, but the beneficial 
interest in the contract of insurance, passes to the personal repre- 
sentative, fails when put to the test ; for he has no legal estate, and 
not necessarily any beneficial interest in the property. We think the 
suggestion that the heirs or devisees have no interest in the policy of 
insurance is based upon the false idea that they stand in the same 
relation to the insured, and to the policy as a grantee or mortgagee 
of the premises would, and hence that they are entire strangers to 
the contract of insurance. We do not think that the widow, heir or 
devisee, upon whom the property devolves upon the death of the in- 
sured, are strangers to the contract of insurance. Neither are they 
and the personal representatives strangers to each other ; for both 
acquire their rights from the deceased by a devolution or transfer, 
which is not forbidden by the policy. Both represent the insured ; 
the title to the property, and the beneficial interest in the policy, 
passing to the widow, heir or devisee ; while the right of action to 
recover upon the policy is by its terms vested in the administrator or 
executor, while the interest in the property, which was requisite to 
sustain the action, belongs to others. Whether the personal repre- 
sentative is the only person who might sustain an action on the policy 
is not involved in this case, and is not now decided ; but, when re- 
covered by him, the proceeds of such policy stand in his hands as 
trustee for those beneficially interested in the property, and not as 
general personal assets, but as a substitute for the property de- 
stroyed. 

An examination of the authorities discloses the fact that the asser- 
tions of text writers to the effect that the heir or devisee has no in- 
terest in the policy, but that the entire beneficial interest in its pro- 
ceeds belongs to the personal representatives, as a part of the gen- 
eral personal estate of the deceased, rest upon a very slim founda- 
tion. 

The case invariably cited as authority for this proposition is Mild- 
may vs. Folghoun, 3 Ves. Jr., 471; but an examination of this case 
shows that it went off entirely upon the peculiar nature of the provi- 
sions contaiued in the deed or constitution of the insurer. The 
“ Hand-in-Hand Office,” which was the insurer, was in the nature of 
a partnership between the insured. The thirty-fourth article of the 
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deed entered into by the members, declared that in case of the 
death of any member his interest “shall survive to his executors, 
administrators or assigns, who shall be possessed of the policy.” 

The lord chancellor, in deciding the case, says: “It seems to me 
perfeculy clear, upon the plan of the society, that it is not like the 
other insurance offices since established. * * * No person can 
have the benefit of the policy but the perscnal ‘representatives with 
whom they make up the account, and who is entitled to the divi- 
dend. The article is very intelligible. The foundation is a partner- 
ship between the different persons insuring each other in a society 
established upon a constitution by which they mutually engage to 
each other to answer all losses any one of them may incur. You 
cannot make a partnership for yourself and heirs, but you may for 
yourself and your executors.” 

The only other case we have found tending to sustain the position 
under consideration is Wyman vs. Prosser, 36 Barb., 368. This, of 
course, is not the decision of a court of last resort. Moreover, 
much that was said in that case was mere dictum, because upon the 
facts of the case the personal representative was, in any event, en- 
titled to retain the proceeds of the policy as against the heir, be- 
cause the estate was insolvent, and hence the whole fund was needed 
to pay debts. The position which we have suggested and urged, to 
wit, that the proceeds of the policy belong to those beneficially in- 
terested in the property, is not without authority to sustain it. In 
the case of Barry vs. Ashley, 3 Simons, 97, the testator charged his 
real estate with an annuity to his widow, and subject thereto, de- 
vised it to A. in fee, and appointed A. executrix. The testator had 
insured the property in his own name. The policy expired a few 
months after his death, and was renewed by A. Soon after the prop- 
erty burned. The widow filed a bill against A. for an account, and 
security of the annuity. The court ordered the insurance meney to 
be paid into court, it being taken that A. had renewed in the char- 
acter she was entitled to renew, viz., as executrix ; the vice-chancel- 
lor remarking: “The inclination of my opinion is that the proceeds 
of the policy cannot be considered as a part of the testator’s general 
personal estate, but that they are affected with a trust for the benefit 
of the parties interested in the real estate, and prima facie there is 
much ground for holding that the proceeds, of the policy are a substi- 
tution for the property charged.” 

In Durant vs. Friend, 11 L. & Eq., 4, the facts were that the tes- 
tator, a seafaring man, bequeathed chattels to certain persons. He 
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and the chattels perished together. These chattels he had pre- 
viously insured, and the executors received from the insurance com- 
pany the amount of the policy. The question was whether the lega- 
tees were entitled to the money. It was decided that as the testator 
and the chattels perished together, the legatees never had any vested 
interest in the chattels, and hence were not entitled to the insurance 
money ; but the chief justice in his opinion, remarked: “If the tes- 
tator had died leaving the goods in existence, the legatees would 
have had an interest in them, and it would have been quite reasona- 
ble that the executors should have held the policy in trust for them.” 
See also Norris vs. Harrison, 2 Ward, 268. 

In this country, the case of Hoxall vs. Shippen, 10 Leigh, 136, is 
a well considered case in the Court of Appeals of Virginia. The 
facts in the case were that one Shore died, leaving a plantation by 
will to his widow for life and remainder to his children. He had 
taken out a policy of insurance on the buildings, running to himself, 
his heirs, and assigns. After his death, and during the life of the 
policy, the buildings burned. Without further relating the history of 
the case, we will admit that it is not really an authority directly in 
point, because a decree in a former suit_was held conclusive upon 
the rights of the parties, and because the policy ran to the deceased 
and his heirs andassigns. But the reasoning of the court in the case 
fully sustains our views. See also Brough vs. Higgins, 2 Gratt., 408. 

But the fullest discussion and most direct decision upon this ques- 
tion that we have found, is by the Court of Appeals of New York, 
in the case of Wyman vs. Wyman, 26 New York, 253, in which they 
held that when the policy runs to the assured, his executors, [or] ad- 
ministrators, the personal representative may maintain an action as 
trustee for those beneficially interested in the real estate, and that 
the damages recovered stand in his hands not as general personal as- 
sets, but as realty, subject to dower and to the lien of creditors by 
judgment, before distribution among the heirs at law. The court 
takes the position, and we think fully sustains it, that the proceeds of 
the policy belong to those beneficially interested in the property, 
and that the only theory upon which the personal representative can 
maintain an action upon the policy is that he is trustee for those ben- 
eficially interested in the property at the time of the loss. Thesame 
doctrine is again laid down by tne same court in Herkimer vs. Rice, 
27 N. Y., 163, and, so far as we are aware, has never since been ques- 
tioned in that State. 

No point is made in the present case upon the fact that the court 





824 Report of Decisions. | Now., 


below gave plaintiff a sum in gross, instead of the use or income of 
the fund, and hence we have not considered [whether] the method 
adopted is the correct one or not. The plaintiff was not estopped 
from asserting her rights to this homestead by the contract of sepa- 
ration between her and her husband, set up in answer. If such 
agreement be not, under all circumstances, void as against law and 
public policy, this one, at least, would not bind the plaintiff: First, 
because its terms were never performed by her husband ; and, sec- 
ond, because, as found by the court below, it is wholly inadequate 
and inequitable in its provisions for the support of the wife. 
The judgment is therefore affirmed. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1881. 
Appeal from Circuit Court of U. S. for the District of Louisiana. 


THE STEAMBOAT POTOMAC, James A. BarcueEtor \ 


ET AL, Ciarimants, Appellants, { 
Us. 


JOHN W. CANNON. 


Upon a libel in admiralty for a collision, the libelant may be allowed dam- 
ages for the loss of the use of his vessel while laid up to repair the injuries 
thereby suffered ; and if at the time of the collision she was in no need of 
repair, and was engaged in and peculiarly fitted for a particular business, 
and her charter value cannot be otherwise satisfactorily ascertained, the av- 
erage of the net profits of her trips for the season may be adopted as the 
measure of the allowance. 

A vessel being insured on two thirds of her valuation by valued policies, by 
which, in case the insurers should pay any loss, the assured agreed to as- 
sign to them all right to recover satisfaction from any other person, or to 
prosecute therefor at the charge and for account of the insurers, if re- 
quested, and that they should be entitled to such proportion of the dam- 
ages recovered as the amount insured bore to the valuation in the policies, 
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the assured filed a libel in admiralty against another vessel for damages suf- 
fered by a collision. The insurers paid the libelant two thirds of that dam- 
age, and released and assigned to the owners of the libeled vessel all their 
right in any damages growing out of the collision. It appearing that the 
collision was owing to the fault of both vessels, the libelant could recover 
only half of the damages sued for. 


Held, that one third of the sum paid by the insurers must be deducted from the 
amount to be recovered. 


Gray, J. 

This is a libel in admiralty for collision, filed by the owner of the 
steamboat Robert E. Lee against the steamboat Potomac. In the dis- 
trict court and in the circuit court on appeal, both vessels were 
found to have been in fault, and therefore, according to the settled 
rule in admiralty, affirmed and established by this court in the Cath- 
_ arine, 17 How., 170, the amount of the damages to each vessel, be- 
ing $19,411.27 to the Robert EF. Lee, and $7,330.52 to the Potomac, 
was equally divided between the two. The Circuit Court having 
found and stated the facts, and stated its conclusions of law, its find- 
ing of the facts is conclusive, and the questions of law so stated upon 
the record are open for revision in this court upon appeal, without 
any bill of exceptions. Stat. February 16, 1875, 18 Stat. 315 ; The 
Francis Wright, ante, ; The S. C. Tryon, ante. 

Both the questions of law presented by the record relate to the 
amount of the damages that the libelant is entitled to recover. 

One question is as to the sum to be allowed for the detention of his 
vessel while repairing the injuries suffered by the collision. The 
rules of law governing this question are well settled, and the only 
difficulty is in applying them to the peculiar facts of the case. 

In order to make full compensation and indemnity for what has 
been lost by the collision, restitutio in integrum, the owners of the in- 
jured vessel are entitled to recover for the loss of her use, while laid 
up for repairs. When there is a market price for such use, that price 
is the test of the sum to be recovered. When there is no market 
price, evidence of the profits she would have earned if not disabled is 
competent ; but from the gross freight must be deducted so much 
as would in ordinary cases be disbursed on account of her expenses 
in earning it; in no event can more than the-net profits be recov- 
ered by way of damages; and the burden is upon the libelant to 
prove the extent of the damages actually sustained by him. Wil- 
liamson vs. Barrett, 13 How., 101 ; Sturgis vs. Clough, 1 Wall., 269 ; 
The Cayuga, 2 Benedict, 125 ; 7 Blatchf. C. C., 385; 14 Wall., 270; 
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The Gazelle, 2 W. Rob., 279, S. C., 3 Notes of Cases, 75 ; The Clar- 
ence, 3 W. Rob., 283 ; S. C., 7 Notes of Cases, 579. 

The report of the commissioner, which was approved in this re- 
spect by both courts below, states that the Robert E. Lee was en- 
gaged in a certain permanent and lucrative trade, making weekly trips 
on the Mississippi River between New Orleans and Vicksburg and 
intermediate ports ; and states one item of the damages to her thus: 
*“ Demurrage allowed for loss of three trips in her established trade, 
being the profits which, according to the average of whole business 
of the season, she would have realized on said trips, $7,173.48.” 
The reason given by the Circuit Court for allowing such profits, in- 
stead of the charter value of the vessel during the time of her deten- 
tion, was that “ being engaged in a regular established line, and be- 
ing peculiarly fitted for that line, her charter value could not be 
satisfactorily ascertained ; and other vessels which could be procured 
to supply her place were not equally fitted for the service.” The 
commissioner’s report, and the deposition of the clerk of the boat, 
which was made part of that report, show that the amount allowed 
was ascertained by taking the average of the profits of the trips per- 
formed by her within six and a half months next before the collision, 
deducting only the expenses as ascertained at the end of each trip, 
and deducting nothing for insurance, or for wear and tear, or for nec- 
essary repairs at the end of the season. But as the clerk testified 
that she was in no need of repair at the time of the collision, and 
there was neither suggestion nor evidence before the commissioner 
that the premiums of insurance were lessened while she was laid up 
for repairs, a majority of the court is of opinion that it cannot be 
said as matter of law that the sum allowed for her detention was ex- 
cessive. 

The only other question argued at the bar is whether certain 
sums paid to the libelant by underwriters on his vessel should be 
deducted from the damages which he is entitled to recover in this 
suit. The determination of this question depends upon the effect of 
the following facts :— 

At the time of the collision, the Robert FE. Lee was insured in va- 
rious sums, amounting to $50,000 in all, against perils of the sea, 
river and fire, by concurrent policies in different insurance compa- 
nies, each of which valued her at $75,000, and contained this provi- 
sion: “ Whenever this company shall pay any loss, the assured 
agrees to assign over to said company all right to recover satisfaction 
therefor from any other person or persons, town or other corpora- 
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tion, or the Unite] States government, or to prosecute therefor at 
the charge and for account of the company, if requested. And the 
said company shall be entitled to such proportion of said damages 
recovered as the amount insured by them bears to the valuation of 
said vessel.” 

The insurance companies paid to the libelant in the aggregate, for 
the loss sustained by his vessel by the collision, the sum of $7,429.52, 
which was arrived at by assuming the damage to her at $14,347.34. 
including about $2,000 for wages and expenses during her detention, 
instead of profits lost, then deducting one third of the repairs, new 
for old, amounting to $3,203.06, and charging the assured with one 
third of the balance, as his portion of the risk assumed, not covered 
by the insurance. 

After the filing of this libel in the district court, the insurance com- 
panies executed and delivered to the claimants an instrument in 
writing, by which, after reciting the collision, the payment of the in- 
surance money, and that they had never authorized the bringing or 
prosecution of this suit, and desired no suit brought on their ac- 
count, they released, discharged and set over to the owners and mas- 
ter of the Potomac “ any and all right which they have in and to any 
damage, or claim of damage, if any there be, whether legal or equit- 
able, growing out of the said collision, and authorized them to use 
the same, by way of defense or otherwise, in and to the said suit.” 
There was no evidence that the insurance companies had ever au- 
thorized this suit to be brought, or that the claimants had paid any 
consideration for the release and assignment. 

The claimants, under apt allegations in their answer and cross libel, 
contended that the amount so paid by the insurance companies 
should be deducted from the libelant’s damages, before bringing them 
into account with him. The district court so held, and deducted the 
whole amount from the moiety of the damages to the Robert E. Lee 
which the libelant was entitled to recover against the Potomac. The 
Cireuit Court, on the other hand, held that no part of that amount 
should be deducted. This court ‘is of opinion that neither of these 
decisions was correct. 

The mere payment of a loss by the insurer does not indeed afford 
any defense, in whole or in part, to a person whose fault has been the 
cause of the loss, in a suit brought against the latter by the assured. 
But upon familiar principles, often recognized by this court, the in- 
surer acquires by such payment a corresponding right in any dam- 
ages to be recovered by the assured against the wrongdoer, or other 
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party responsible for the loss, and may enforce this right by action at 
common law in the name of the assured, or, when the case admits of 
proceeding in equity or admiralty, by suit in hisown name. Hall vs. 
Railroad Co., 13 Wall., 367 ; Comegys vs. Vasse, 1 Pet., 193 ; Fretz 
vs. Bull, 12 How., 466 ; The Monticello, 17 How., 152 ; Garrison vs. 
Memphis Ins. Co., 19 How., 312. See also the Sarah Ann, 2 Sumner, 
206 ; The Ann C. Pratt, 1 Curtis, 340 ; Clark vs. Wilson, 103 Mass., 
219 ; Yates vs. Whyte, 5 Scott, 640 ; S. C., 4 Bing. N. C., 272 ; 1 Ar- 
nold, 85 ; Simpson vs. Thomson, 3 App. Cas., 279. 

This right of the insurer is not contingent upon the loss having 
been total, or upon its having been followed by an abandonment, 
but rests upon the ground that his contract is in the nature of a con- 
tract of indemnity, and that he is therefore entitled, upon paying a 
sum for which others are primarily liable to the assured, to be pro- 
portionally subrogated to his right of action against them. Phillips 
on Ins., § 1723; Hall vs. Railroad Co.,13 Wall., 371 ; White vs. Dob- 
inson, 14 Sim., 274 ; Quebec Assurance Co. vs. St. Louis, 7 Moore P. 
C., 286 ; Dickenson vs. Jardine, L. R., 3C. P., 639, 644; Simpson 
vs. Thomson, 3 App. Cas., 284, 293 ; Darrell vs. Tibbitts, 5 Q. B. D., 
560. 

By the express terms of each of the policies upon the Robert F. 
Lee, the insurers, upon payment of a loss, were entitled to demand 
from the assured an assignment of his right to recover damages 
against the Potomac for the loss so paid for, or to bring suit for such 
damages in his name, and to hold to their own use such proportion 
of those damages as the amount insured bore to the valuation of the 
Robert E. Lee in the policy. And that valuation is conclusive in re- 
spect of all rights and obligations arising upon the policy of insur- 
ance. North of England Insurance Association vs. Armstrong, L. R., 
5 Q. B., 244. 

The amount which, by the effect of the contract of insurance, and 
of the payment of a loss under it, the insurers had the right to re- 
cover to their own use from the Potomac and her owners, they had 
the right to release and assign, if they saw fit, to those owners. The 
claim of the latter to a deduction on this account from the damages 
to be recovered against them does not arise out of any right of their 
own, but out of the right so derived from the insurers. The Circuit 
Court therefore erred in holding that no part of this amount should 
be deducted from the libelant’s damages. 

But the insurers are entitled only to damages to be recovered for 
an injury which they have paid, and to such proportion only of those 
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damages as the amount insured bears to the valuation in the policies. 
As the amount insured was only two thirds of the valuation, leaving 
the owner to stand his own insurer for the remaining third, and as 
the damages to be recovered in this suit are for the injury to his 
whole interest, whether insured or uninsured, it is quite clear that 
the insurers had no right to more than two thirds of the damages so 
recovered. 

Besides, the insurance applied to all injuries caused to the insured 
vessel by collision, whether the collision was owing to unavoidable ac- 
cident, or to negligence on the part of the other vessel, or to negli- 
gence of the master and crew of the vesselinsured. Phillips on Ins., 
§§ 1049, 1099 ; General Mutual Ins. Co. vs. Sherwood, 14 How., 351. 
The insurers, therefore, within the limit of their policies, were re- 
sponsible to the assured for the entire damage to his vessel, and not 
merely for the moiety thereof which, because of the fault on her part 
as well as on the part of the other vessel, was all that he could re- 
cover against the latter ; and the sum paid to him by the insurers is 
equally applicable to that portion of the damage for which he can- 
not recover against the other vessel and her owners, as to that por- 
tion for which he can so recover. 

The necessary consequence is that only one half of two thirds, or 
one third of the sum paid to the libelant by the insurers, can be 
treated as paid on account of the damages which he can recover in 
this suit and therefore, under the claim made in the answer and at 
the argument, that third only can be deducted from those damages. 

The result is, that the decree of the Circuit Court, awarding to the 
libelant the sum of $6,040.37, being one half of the excess of the 
damages sustained by the Robert E. Lee over the damages sustained 
by the Potomac, must be reversed in so far as to deduct from that 
sum the sum of $2,476.51, being one third of the sum paid to him by 
the insurance companies, and must in other respects be affirmed ; 
and it is so ordered. 
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SUPREME COURT OF MINNESOTA. 


Appeal from District Court, Fourth Judicial District, County of 
Hennepin. 


FUNKE 
vs. 


MINNESOTA FARMERS’ MUT. FIRE INS. ASS’N.* 


A policy of fire insurance contained the condition that the insured should not 
be entitled to recover if he should thereafter make any insurance in any 
other company on the property insured without obtaining the consent of the 
secretary. The insured did thereafter enter into a contract of insurance upon 
the same property with another company, which, however, by reason of 
misrepresentations on his part, and by reason of such prior insurance, was 
by its terms ‘‘ void.” 


Held, That the condition recited was broken, and the insured could not re- 
cover, 


Water C. Fawcert, J. N. Srerzr and Roserr Van Dyke, for Re- 
spondent. 
Levy & Cray, for Appellant. 


Drcxinson, J. 

This action is to recover upon a policy of insurance issued by the 
defendant in June, 1874, whereby the defendant insured the dwell- 
ing-house and furniture of the plaintiff against loss by fire for a 
period of seven years. 

The fire causing the injury complained of occurred in March, 
1880. The policy contained these conditions : “If the insured shall 
have, or shall hereafter make any insurance in any other company on 
the property hereby insured, or any part thereof, without obtaining 

*Opinion filed , 1882. From NV. W. Reporter. 
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the consent of the secretary of this association, * * * the in- 
sured shall not be entitled to recover from the association any loss 
or damage which may occur in or to the property hereby insured, 
or any part or portion thereof.” In February, 1879, while this pol- 
icy was still in force, the plaintiff made application to the American 
Insurance Company, of Illinois, for insurance upon the same prop- 
erty, representing in such application that he had no other insur- 
ance upon it.. Thereupon, and upon a sufficient consideration, the 
latter company issued its policy of insurance upon said property for 
the period of five years, which policy was, however, by its terms 
rendered “void” by reason of the prior and undisclosed contract 
of insurance with this defendant, although upon its face it was a 
valid contract of insurance. 

The plaintiff held the policy of the American Insurance Com- 
pany, and after the loss in March, 1880, made proofs of loss and 
claimed payment from that company. The company, however, learn- 
ing of the prior insurance with this defendant, refused to pay, de- 
nying its obligation. No notice was given to the defendant of the 
subsequent insurance in the American Insurance Company. The 
court below considered that the plaintiff had not been guilty of act- 
ual fraud in the premises, and upon the facts here briefly stated 
plaintiff was held entitled to recover. 

The liability of the defendant depends upon the proper legal con- 
struction of the written contract of insurance. In the policy is ex- 
pressed the agreement of the parties in terms which must be regard- 
ed as having been deliberately chosen by themselves, and which we 
must presume they both understood and consented to. If the con- 
dition respecting other insurance was violated, not in its letter, but 
within the intent and meaning of the parties, by the making of a 
subsequent contract of insurance, valid upon its face, but void or 
voidable in fact by reason of misrepresentation (not actually fraud- 
ulent) on the part of the assured, then the liability of the defendant 
was terminated. Otherwise it was not. We have, then, to consider 
the meaning and force of that stipulation in the contract. The 
courts have often been called upon to construe similar provisions in 
policies of insurance, and in the American courts it has generally 
been held that policies containing conditions similar to that in this 
case were not avoided by the making of other contracts of insurance 
which were in fact void or voidable by reason of the breach of some 
condition therein, or by reason of misrepresentation. These deci- 
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sions proceed upon a construction of the contract which makes the 
condition against other insurance to mean only other valid insurance, 
or a valid and enforceable contract of insurance; and hence it is held 
that other contracts of insurance, void or voidable at the election of 
the insurer by reason of the breach of some condition therein, or even, 
as some of the courts hold, by reason of the actual fraud of the 
insured, are not within the condition construed, and do not operate 
to avoid the policy. We cannot yield assent to such a construction 
of the contract. It involves,in our judgment, a disregard of the 
plain objects contemplated by the parties to the contract when it 
was made, and to accomplish which the condition against other in- 
surance was adopted. It is a matter of common knowledge, which 
we may not ignore in construing this contract, that it is a settled 
policy of insurers against loss by fire to protect themselves against 
incendiarism and negligence by compelling the insured to bear 
some part of the risk, so that if the property shall be destroyed 
he will suffer loss, notwithstanding his insurance. To this end the 
insurer limits the amount of his own insurance upon the property 
to a sum less than its value, and guards against other insurance 
being effected upon the same prceperty, without his consent, by 
stipulations to that effect, which are ordinarily, as in this case, em- 
bodied in the written contract of insurance. Such provisions are 
for the benefit of the insurer, and can have no other object or 
purpcse than to place the insured in such a position respecting the 
property that, from considerations of self-interest, he not only will 
not willfully burn it, but will be watchful and careful in guarding 
against fire. 

In the case before us it distinctly appears that what we have 
spoken of as a custom in the business of insurance was not de- 
parted from. The policy provided that the insured shall not be 
entitled to recover more than two thirds of the value of the prop- 
erty at the time when the loss should occur, and that any misrep- 
resentation or over-valuation in the application should avoid the 
policy; and in the same connection is the condition respecting other 
insurance, already quoted. It has never been claimed, to our knowl- 
edge, that the object of incorporating in contracts of insurance con- 
ditions like that under consideration was or could possibly have been 
other than that which is above indicated. Considering now the pur- 
pose sought to be accomplished by this condition, and which, if we 
have interpreted it aright, both the parties must be regarded as 
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having understood as we understand it, the conclusion is unavoida- 
ble that in making a subsequent contract of insurance, for the pur- 
pose of securing other or further indemnity in case of loss by fire, 
the plaintiff did that which, by the terms of the contract, avoided 
it, although he could not enforce a recovery upon such subsequent 
contract. We assume that the plaintiff intended to secure indem- 
nity by the second insurance. It is not consistent with human 
conduct that he should have paid a premium and incurred legal 
obligations knowing that he secured no right and no possibility of 
benefit in return. So far as concerned his conduct in the care or 
destruction of the property, it was not important in a legal sense 
whether in fact the second contract was enforceable by him or not. 
By the very means contemplated by the parties referred to in the 
contract—that is, by contracting for other indemnity in case of loss 
by fire—he had removed from his mind all motives of self-inter- 
est in the preservation of the property, so far as “other insurance” 
could have that effect. Whatever increased hazard “other insur- 
ance” could cause, was effected to the full extent if, in fact, plaintiff 
supposed the second insurance valid and enforceable; and in a less 
degree, perhaps, if he knew it to be void at the election of the in- 
surer, and that he could not recover upon it if the facts avoiding 
it should be discovered. In either event that purpose which the 
parties to this contract contemplated, and deemed so important that 
they made express conditions respecting it, was defeated. 

In the decisions which we have above referred to it has been consid- 
ered that a non-enforceable contract for “other insurance” is not a 
breach of the condition, because, in fact, it is not insurance. The 
Supreme Court of New Hampshire expresses the idea in these 
words : “There is an intrinsic absurdity in holding that to be an in- 
surance by which a party is bound to make good another’s loss 
only in case he pleases to do it.” Gale vs. Belknap Co. Ins. Co., 41 
N. H.,170. Such a construction of the contract is not at all neces- 
sary from a consideration of the proper and natural import of the 
word “insurance;” and we are unable to comprehend how it can be 
regarded as expressing the agreement in the minds of the parties 
without disregarding what every one must understand to have been 
the purpose contemplated. Contracts are not to be so construed. 
The same construction would make a second insurance inoperative 
to terminate the liability of a prior insurer under conditions like 
that in this policy, if it should appear, after the loss had occurred, 
that the second insurer had been from the time of making the con- 
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tract insolvent. The word “insurance,” in common speech and with 
propriety, is used quite as often in the sense of contract of insurance, 
or act of insuring, as in that expressing the abstract idea of indem- 
nity or security against loss. In that sense the word was used in 
this contract. 

We are sustained in the interpretation of this contract, and in our 
conclusion, by the following authorities: Carpenter vs. Providence- 
Washington Ins. Co., 16 Pet., 495; Bigler vs. N. Y. Cent. Ins. Co., 
22 N. Y., 402; Lackey vs. Georgia Home Ins. Co., 42 Ga., 456; Allen 
vs. Merchants’ Mut. Ins. Co., 30 La. Ann., 1386; Jacobs vs. Equitable 
Ins. Co., 19 U. C. Q. B., 250; Ramsey Woolen Cloth Manuf’g Co. vs. 
Mut. Fire Ins. Co., 11 U. C. Q. B., 516; Mason vs. Andes Ins. Co., 25 
U. C. C. P., 37. See also Plath vs. Minn. Farmers’ Mut. Fire Ins. 
Ass'n, 28 Minn., 479, in which, under a stipulation that if the insured 
should mortgage “the property” insured it should avoid the policy, 
a mortgage of a part only of the property was held to have that ef- 
fect. In that case the act of the insured did not violate the letter of 
the contract, but in that case, as in this, it did violate its spirit, and 
tend to defeat the well understood objects contemplated. 

In some courts, in cases like this, a distinction is made resting 
upon the action or election of the subsequent or “other ” insurance. 
If such insurer avails himself of his legal right and elects to treat his 
contract as invalid, it is held not to avoid the first contract ; but if 
he waives the forfeiture, even after the loss by fire has occurred, and 
treats his contract as valid, then such “ other insurance” is deemed 
to have been a violation of the condition. See David vs. Hartford 
Ins. Co.. 13 Iowa, 69; Hubbard vs. Hartford Ins. Co., 33 Iowa, 325. 
Such a distinction cannot, in our opinion, be sustained. It makes 
the validity of his contract between two parties to depend, not upon 
their own agreement, nor upon their own acts, but upon what an- 
other person, a stranger to the contract, may do, even after the lia- 
bility upon the contract had become absolute by the destruction of 
the property, if, in fact, there was any obligation. Tkis cannot be. 
The making of the second contract of insurance violated the terms 
of the former contract, if at all, at the time such second contract 
was made. The subsequent affirmance or disaffirmance of that con- 
tract by the insurer, as he might elect, could not effect the validity 
of the former contract between other parties. Most of the authori- 
ties so hold. See Dahlberg vs. St. Louis Mut. Fire & Marine Ins. 
Co., 6 Mo. App., 121, and cases cited. 

The order appealed from is reversed. 
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Mircuett, J., took no part in the decision of the above case, by 
reason of sickness preventing attendance at the argument. 

Judge VanpersureH, having conducted the trial in the court be- 
low, took no part in the decision of the above case. 


SUPREME COURT OF PENNSYLVANIA. 
’ Error of the Court of Common Pleas of Luzerne County. 


FRANKLIN FIRE INS. CO. 
vs. 


GRUVER.* 


The determination of the greater danger from jfire to the assured premises 
in consequence of the proximity of new buildings, was properly referred 
to the jury. The admission of expert evidence as to the fact that the 
actual danger from fire to the plaintiff's houses was rendered greater by the 
adjacent buildings, was properly refused. 


A. F. Derr, Esq., and Messrs. Parmer, De Wirr & Fotzer, for 
Plaintiff in Error. 

H. Hawses, L. H. Bennerr and Avexanper Farnuam, Esqs., for De- 
fendant in Error. 


Debt upon a policy of fire insurance by John A. Gruver against 
The Franklin Fire Insurance Company. The following were the 
facts :— 

John A. Gruver, of the 9th of September, 1875, procured from the 
Franklin Fire Insurance Company a policy of insurance for the term 
of one year from September 18th, 1875, to the amount of $2,700, 
upon two adjacent frame buildings in the borough of Nanticoke, 
Luzerne County. The buildings insured, two-story frame dwellings, 


* Decision rendered May 1, 1882. From Legal Intelligencer. 
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fronted upon the same street, and were about fourteen feet apart. The 
premium charged was $20.25, or three fourths per cent, the cus- 
tomary rate for buildings situated as these were. 

The policy contained wnter alia the following condition :—- 

“1, * *; if the risk shall be increased, from any cause whatever, 
within the knowledge of the insured,*during the eontinuance of the 
insurance, notice thereof shall be given to the company, and con- 
sent to such increased hazard, be indorsed hereon, or this policy shall 
be of no force.” 

On the 27th day of July, 1876, the buildings insured were de- 
stroyed by fire, of which due notice was given and proper prelimin- 
ary proofs served. The company refused payment mainly upon the 
ground that by the erection of a frame hotel and brick saloon with 
its frame addition, within very close proximity to the buildings in- 
sured, the risk was increased, and that the said hotel and saloon 
having been erected with Gruver’s knowledge, and without notice to 
the company, or its consent indorsed, the policy became void. 

Verdict and judgment for plaintiff. 

Defendant took this writ, filing in/er alia the following assignments 
of error :— 

The court erred in admitting the testimony, under the following 
offer of the plaintiff, viz. :— 

Plaintiff's counsel offers in evidence lease from John A. Gruver to 
Samuel W. Mensch, dated August 23, 1875, for a piece of ground in 
the boreugh of Nanticoke, for five years. This for the purpose of 
rebutting the testimony of the defendants that Mr. Gruver, after 
having these policies taken out upon his premises, gave permission 
to Mr. Mensch to erect buildings near by ; to show that the privi- 
lege had already been granted before the insurance had been applied 
for. 

Objected to by defendant’s counsel as irrelevant to this issue. 

Objection overruled, and the evidence admitted. 

«fhe court erred in that part of the charge wherein they say:— 

“The main question, then, in this case is one of fact, and is for the 
jury exclusively. Was the risk materially increased by the erection 
of these new buildings? And was it such an increase of risk that 
the insured was bound to take notice of it himself, and notify the 
company, and procure the required indorsement.” 

The court erred in affirming the plaintiff's second point, which 
was as follows :— 

“Unless the jury find that the risk was materially increased be- 
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tween the time of the issuing of the policy and the fire, their verdict 
must be for the plaintiff.” 

The answer thereto heing—“ That point we affirm.” 

The court. erred in affirming the plaintiff's third point, which 
was :— 

“ The defendants cannot avoid their liability under the policy, unless 
they satisfy the jury that there was a material increase of the risk 
discoverable on the part of the plaintiff by the exercise of ordinary 
intelligence and prudence.” 

The answer thereto being—“ That point we affirm.” 

The court erred in rejecting the evidence under the following of- 
fer of the defendant :— 

Defendant’s counsel offers to ask R. W. Luce, the witness on the 
stand, who had testified that he had been engaged in the insurance 
business about ten years, the following question, viz.:— 

“Q. You observe that this policy is written on two frame dwelling- 
houses. Suppose that at the time that insurance was effected there 
was no frame building within a hundred feet of these buildings in- 
sured in this policy, would the risk be increased by the erection of 
a frame building on one side, within three feet, and by a brick build- 
ing within two feet, on the other side ?” 

“The above question to be followed by the question, whether or 
not after the erection of such buildings, the rate of premium usual- 
ly charged by insurance companies would be increased on the 
buildings insured; the purpose being to show by the insurance 
expert on the stand that the erection of these frame buildings in- 
creased the risk, and that a larger rate of premium would be 
charged by an insurance company for insuring the buildings as they 
were at the time of the fire.” 

“Objected to, on the ground that expert testimony as to ques- 
tions of increased risk is not evidence in a case of this kind.” 

“The testimony of the witness as an expert, to show that the 
erection of additional buildings increased the risk, is excluded, and 
to that extent the objection is sustained. The evidence showing the 
custom of insurance companies, in charging increased rates, because 
of the nearness of other buildings, is admitted.” 

To the first branch of this ruling counsel for defendant except. 

The court erred in rejecting the evidence under the following offer 
of the defendant :— 

Defendant’s counsel proposes to ask R. H. McKune, the witness 
on the stand, who was shown to have been an insurance agent and a 
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fireman for many years, “ whether or not a wooden building is more 
likely to burn, having no other building within sixty feet of it, than 
if there was a building within three feet of it.” 

‘ Objected to by plaintiff's counsel, objection sustained. 

The court erred in admitting the evidence under the following 
offer of the plaintiff :-— 

Plaintiff's counsel proposes to ask the plaintiff, John A. Gruver, to 
state what was said to him by Thompson Derr, an agent of the com- 
pany, on the day after the fire. This for the purpose of showing an 
estoppel, by proof that Mr. Derr had knowledge of the erection of 
the additional buildings before the fire, and that at this interview, 
for the first time, he repudiated the company’s liability under the 
policy, on account of the erection of said additional buildings. 

Objected to by defendant’s counsel as irrelevant. Objection over- 
ruled, evidence admitted. 


Gorpon, J. 

We cannot sustain the complaint made against the admission of 
the Mensch lease. Mensch had erected on the ground leased from 
the plaintiff one of the houses which was said to have increased 
the risk to the insured premises, and it was altogether proper to 
show that that lease antedated the policy, for this tended to prove 
that Gruver in no way, even by implication, assented to the objec- 
tionable erection. 

It is true, as the case now presents itself to us, this evidence was 
of very little moment, but as it was tried in the court below, we 
think with the learned judge, it had some bearing in the way of 
showing that the plaintiff's property was not rendered more hazard- 
ous by any act of his own. 

The determination of the greater danger from fire to the assured 
premises, in consequence of the proximity of the new buildings, was 
properly referred to the jury, they being at the same time instructe | 
that if the danger was thus increased, in default of notice thereof to 
the company according to the condition of the policy, the plaintiff 
ought not to recover. Of this submission and instruction the de- 
fendant has no right to complain, for it has thus had at the hands 
of the court all it was entitled to. At best the question of additional 
hazard was one of fact purely, and of right could not be withdrawn 
from the jury. 

Williams vs. the Insurance Company, 57 N. Y., 274, was a case 
upon a policy containing a condition somewhat similar to that under 
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consideration, and the inquiry was whether the keeping of a small 
quantity of crude petroleum in the insured premises so increased 
the risk as to require notice to the company in order to prevent 
forfeiture : Held, whether the amount of petroleum so kept was 
large or small, the question of the increase of risk resulting there- 
from was for the jury, and could not properly be determined by 
the court. So here; whether the new buildings were near to or far 
from the assured property, the question, nevertheless, whether an 
additional hazard was thereby created, was one exclusively for the 
jury. We may here, in this connection, add that error is unjustly 
charged upon the court on account of its addition of the adjective 
“material” to the word “risk;” this qualification not being found 
in the condition, but, as in the defendant’s third and sixth points 
the word “risk ” was so qualified, fault should not be found with the 
court for doing what it was requested to do. 

The complaint made of the refusal of the court to admit expert 
evidence as to the fact that the actual danger from fire to the 
plaintiff's house was rendered greater by the adjacent buildings 
cannot be sustained. How any person can be said to be an expert 
in that which is not and cannot be followed as a business, or in 
that which must necessarily result from observation, of a character 
so general that it must be common to every person, we cannot un- 
derstand. The opinion of a witness who neither knows nor can 
know more about the subject-matter than the jury, and who makes 
his deductions from facts already in the possession of the jury, is 
not admissible : Hartman vs. the Insurance Co., 9 Har., 466. Were 
it otherwise, the opinions of jurors, upon the most obvious facts, 
might be always shaped for them by the testimony of so-called ex- 
perts, and thus would a case be constantly liable to be determined, 
not by the opinions and judgment of the jury, but by the opinions 
and judgment of witnesses. But following the doctrine of the 
case last above cited, the court did admit the testimony of experts to 
prove that, in the business of insurance, the technical risk or rate 
of insurance was increased by the fact of the additional exposure to 
which the plaintiff's property was subjected by the erections in its 
vicinity. We are not sure that this was not more than the defend- 
ant had a right to require of the court. “Or if,” reads the condi- 
tion, “the risk shall be increased from any cause whatever, within 
the knowledge of the assured.” It will be observed that the knowl- 
edge of the plaintiff was thus made a material factor in this condi- 
tion, therefore, proofs by experts that, from a technical point of 
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view, the risk was increased came to nothing, unless accompanied by 
proof that the assured knew that the erections complained of 
created a hazard for which, by the rules of insurance, an additional 
rate would be charged. But of this he knew nothing. He did not 
even know the class in which he was insured, or whether his build- 
ings were regarded as exposed or unexposed. It does not so much 
as appear that he signed an application, or any other paper, in which 
were set forth the character and exposure of the buildings; for 
aught he knew his property was rated and charged as exposed, 
and had such been the case the company could not have set up the 
subsequent exposure as a defense. It does, therefore, seem to me 
that, without some proof by the company that the plaintiff had some 
nolice or knowledge of the rules of insurance, its expert evidence 
came to nothing. We think then, that when the court instructed 
the jury that the plaintiff was bound to take notice of, and report to 
the company, any increase of actual risk or hazard to which his 
property was exposed subsequently to the date of his policy it dis- 
charged its duty to the defendant fully, and it is even questionable 
whether the court did not thus impose upon the plaintiff a burthen 
to which he ought not to have been subjected. 

There is nothing in the seventh exception. It is true, the knowl- 
edge of Derr, the agent of the defendant, as to the erection of the 
new buildings, was wholly irrelevant, and proof thereof ought not 
to have been received, but the court not only withdrew this evidence, 
but expressly instructed the jury that Derr’s knowledge could not 
affect the company nor release the plaintiff from his duty to notify 
the company if there was in fact an actual increase of risk. Thus 

was the error effectually cured by an instruction which put the ob- 
jectionable evidence wholly out of the case. 

The judgment is affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas No. 2. of Philadelphia County. 


AMERICAN UNDERWRITERS’ ASSOCIATION 
US. 


_GEORGE.* 


A., as sub-agent of the plaintiff in error for the State of Texas, supposed to be 
appointed by their agents in New Orleans, issued a policy of insurance to 
the defendant in error, who seeks to recover on said policy for a loss by fire. 
On the trial in the court below the policy was admitted in evidence with- 
out proof of its execution and without calling upon the company to pro- 
duce the application which was made part of the policy. There was no 
proof of the agency of the parties in New Orleans, nor of any agreement 
by which A. was appointed .agent of the plaintiffs in error. 

Held, to be error; that the policy should not have been admitted in evidence 
without the application, which was made part of it, and without proof of 
its execution ; and also, that where a party would avail himself of the acts 
of an alleged agent, in order to charge the principal, he must prove the 
authority under which the supposed agent acted. 


Gorpon, J. 

Several errors occurred in the trial of this case in the court below, 
and they are of a character so obvious that but little argument is 
necessary to develop them. 

1. In the face of the defendants’ objection, it was certainly erro- 
neous to admit the policy in evidence without the proof of its execu- 
tion. About a proposition so very plain as this there can be no doubt, 
and it needs but to be stated in order to exhibit its unsoundness. 

2. The policy purports to have been issued by John E. Barry, as 
sub-agent of the defendant for the State of Texas, and who was sup- 


* Decision rendered May, 1882. From Legal Intelligencer. 
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posed to have received his appointment from E. H. Angemar & Co., 
of the City of New Orleans, but of the agency of Angemar & Co., 
there was no proof whatever. It is therefore difficult to understand 
upon what principle of law the appointment of Barry was supported, 
for it is certain that he who would avail himself of the acts of an al- 
leged agent, must, in order to charge the principal, prove the author- 
ity under which the supposed agent acted: Hay vs. Lynn, 7 Watts, 

525 ; Moore’s Executors vs. Patterson, 4 Ca., 505. , 

3. The agreement between Angemar & Co. and Barry, appointing 
the latter broker and agent for the defendant, was not sufficiently 
proved, or rather, was not proved at all. Barry testifies that he acted 
under the authority conferred by this paper, but he neither does, nor 
was he in a position to prove its execution. The writing was at- 
tested by subscribing witnesses, and though not under seal, it ought 
to been proved by those witnesses or one of them, or, as was ruled 
in Williams vs. Floyd, 1 Jo., 499, by the admission of the parties 
who executed it. 

4. The court erred in instructing the jury as follows: “The jury 
are entitled, in estimating the weight of evidence in the case, to con- 
sider the circumstances under which it was given, and, in this con- 
nection, you may consider not only what is in the case, but what 
might and ought naturally to be in it, but is not. When, therefore, 
the defendants’ counsel asks you to say, that there is not enough evi- 
dence to satisfy you that this policy was issued by the defendants or 
with their authority, you may consider, in weighing the .evidence on 
this point, the fact that the officers of the defendants, or some of 
them, have sat here during the trial, and have not been called on to 
deny the fact, but have chosen to rest the defense on the weakness of 
the plaintiffs proof ; that they had a right to do, but you are enti- 
tled to consider the fact in this connection.” This was a mistake, and 
perhaps the one upon which all the others were founded. The plaint- 
iff, if she expected a verdict, was bound to make out her case. Un- 
til this was done, the defendant had nothing to do, and the fact that 
it did what was entirely proper for it to do, keep silent, ought not 
to have been permitted to tell against it. If the plaintiff's case was 
not proved, the silence of the defendant did not help it. 

5. As the policy, in terms, made the application a part thereof, on 
the authority of the Lycoming Mutual Insurance Company vs. Sailor, 
17 P. F. S., 107, the policy ought not to have been admitted without 
the application. As, however, this paper is one which belongs to, and 

8 of necessity in the hands of the company, the refusal of the com- 
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pany to produce it, on notice, would be all that would be required 
to make the policy admissible without it. 

The remaining assignments are dismissed, as containing nothing 


requiring serious consideration. 
The judgment is reversed and a new venire awarded. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Law Term, 1881. 


J. D. JUDGE et at. 


vs. 
CONNECTICUT FIRE INS. CO. 


SAME 
Us. 


N. Y¥. BOWERY FIRE INS. CO.* 


A mortgage is not an alienation or a change of title or interest within the 
meaning of the policy, where various changes of title or interest are specif- 
ically enumerated, but a mortgage is not. 


The policy also provided that it should be void if the interest of the insured 
were other than the entire, unconditional and sole ownership for the uso 
and benefit of the insured. 


Held, that a mortgage did not work a forfeiture. 
Exceptions overruled. 


Devens, J. 

The principal question presented by these exceptions is whether 
the policies of insurance on the plaintiffs’ stock in trade were avoided 
by mortgages made by him subsequently, on which no possession had 
been taken by the mortgagees, and the sums secured by which were 
not due at the time of the fire. 

The defendants principally rely on those clauses in their policies, 
which relate to change in title. That of the Connecticut Company 


* Decision rendered April 12, 1882. 
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is in the form of a condition that “if the property be sold or trans- 
ferred, or upon the passing of or entering of a decree of foreclosure 
or upon a sale under a deed of trust, or any change take place in 
title or possession (except in case of succession by reason of death 
of the assured), whether by legal process or judicial decree, or vol- 
untary transfer or conveyance * * * or if the interest of the assured 
in the property, whether as owner, trustee, consignee, factor, agent, 
mortgagee or lessee’or otherwise, be not truly stated in the policy, * 
* * then, and in every such case this policy shall be void.” 

It became necessary in Dolliver vs. St. Joseph Ins. Co., 128 Mass., 
315, to construe a clause precisely similar. It was held that by its 
terms the policy indicated that placing a mortgage on the property 
was not to be regarded as a change of title, although the passing or 
entry of a decree for foreclosure would have that effect, and that the 
policy discriminated between mortgagees and owners of the property 
by language which showed that mortgagees were not regarded as 
owners, no such intent appearing as to mortgagors. In that case 
there had been no subsequent mortgage, but the estate was under 
mortgage at the time the insurance was effected, and the clause was 
considered only as bearing on another, by which the insured had 
warranted that he was the sole and unconditional owner of the 
property. 

The clause in the policy of the New York Bowery Insurance Com- 
. pany, which is found in the first warranty of the insured, does not 
vary from that of the Connecticut Company, except that it is not 
preceded by that as to the effect of the passing or entry of a decree 
for foreclosure. Like that it recognizes that a mortgagee or lessee 
of the property is different from an owner therof, and provides that 
a change in title, interest, location or possession of the property, 
whether by sale, transfer or conveyance, etc., shall avoid the policy. 

That subsequent mortgages are not to be treated as alienations of 
the estate under the clause forbidding alienation which is often found, 
has been repeatedly held. Jackson vs. Massachusetts Ins. Co., 23 
Pick., 418 ; Tomlinson vs. Monmouth Ins. Co., 47 Maine, 232 ; Smith 
vs. Mutual Ins. Co., 50 Maine, 96 ; Shepherd vs. Union Ins. Co., 38 
N. H., 232 ; Commercial Ins. Co. vs. Spankneble, 52 Ill, 53. Nor 
is there in this respect any distinction between real and personal 
property where the goods mortgaged are not taken possession of. 
Rice vs. Tower, 1 Gray, 426 ; Van Deusen vs. Charter Oak Ins. Co., 
1 Robertson, 55 ; Hartford Ins Co. vs. Walsh, 54 IIL, 164. 

But even if there was not an alienation of the property or any part 
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of it, it may be contended that there was a change in title or inter- 
est which would avoid these policies. In Orrell vs. Hampden Ins. 
Co., 13 Gray, 431, where the point decided was that the burden of 
proof was on the defendant to show a change of title, and that the 
agreement there proved did not have that effect, it is said by the justice 
delivering the opinion that perhaps it was not necessary to prove that 
the transfer was absolute or conveyed the whole right of the plaintiff 
in the property. As it was held in that case that there was not even 
a formal alienation of the property, this question cannot, however, 
be said to have been there passed upon. In Edmunds vs. Mutual 
Safety Ins. Co., 1 Allen, 311, upon the peculiar language of the by- 
laws and policy which would be avoided by all alienations or altera- 
tions in the ownership, etc., of the property insured, unless with the’ 
consent of the directors, the policy having upon it a form for such 
assent to mortgages, and particular inquiry having been made as to 
incumbrances upon the application, it was held that a mortgage was 
not an alienation ; it was a material alteration in the ownership of 
the property insured. Here the language is not general in avoiding 
the policies on account of all changes in title or interest, as the policy 
in Edmunds vs. Mutual Safety Ins. Co., rebi supra, was to be avoided 
by “all alterations.” They are liable to be avoided by any changes 
in title, interest, ete., which occur by sale, transfer or conveyance in 
whole or in part or by legal process or judicial decree. If, therefore, 
a mortgage is treated as a change in the title or interest, and not a 
mere incumbrance upon them, the inquiry remains whether this is 
such a change as is contemplated by these provisions. Had it been 
intended to include mortgages among those changes in title which 
would avoid the policies, it would seeni that they would have been 
specified in express terms. When the policy enumerates changes in 
title in particular ways by which it is to be avoided, unless a 
change is made in one of the ways thus pointed out, it cannot have 
this effect, when at least it does not amount to an alienation of the 
property. All the ways enumerated are alienations of the property, 
which a mortgage is not. If it is an alteration or change in the title, 
it is one of an entirely different character from those specified. 
Mortgages are not sales, transfers or conveyances in the usual accep- 
tation of those words. They are securities for the payment of 
money. Ewer vs. Hobbs, 5 Met., 3; Norcross vs. Norcross, 105 
Mass., 265. The words which follow change in title, ete., contem- 
plate that the party making the sale or transfer is to part with his en- 
tire interest. They apply to the termination of that interest. The 





846 Report of Decisions. [Nov., 


mortgagor is still interested to the full value of the property ; he 
makes no such change in title or interest as would be effected by 
those transactions enumerated. The effect of a mortgage is to ap- 
propriate a certain portion of his property to the payment of one of 
his creditors, but the loss to him by the destruction of the property 
is the same, as his debt will then be unpaid. Holbrook vs. American 
Ins. Co., 1 Curtis C. C., 193. 

In Shepherd vs. Union Ins. Co., 38 N. H., 232, where the policy 
provided that it should be rendered void by any change of title by 
sale, mortgage or otherwise, it was held that amere mortgage without 
entry or foreclosure did not change the title within the meaning of 
the provision. Until then it was a mere incumbrance which might 
or might not afterwards have that effect. We have no occasion to go 
as far as this. The defendants have not specified mortgages among 
the modes, by which if title is changed, the policy shall be avoided. 
That the clauses as to a change in title qualified as they are by state- 
ments of the means by which such changes are to be made in order 
to have the effect of avoiding a policy, do not include mortgages, 
they not being specified, was held in Hartford Ins. Co. vs. Walsh, 54 
TiL, 164; Van Deusen vs. Charter Oak Ins. Co., 1 Robertson, 55, 
where similar clauses were discussed. The latter of these cases was 
like this that of a chattel mortgage. 

We are therefore of opinion that,there was no such change in title 
and interest as avoided the policies. 

The defendants further contend that the clause (which is substan- 
tially the same in both policies) that they are to be avoided if the in- 
terest of the assured be any other than the entire, unconditional and 
sole ownership of the property for the use and benefit of the assured 
renders them void by reason of these mortgages. This was the pre- 
cise point decided in Dolliver vs. St. Joseph Ins. Co. rebi supra. It 
was there held that the mortgagor was still the owner of the mort- 
gaged property ; that, as between him and the insurance company, 
the mortgages were to be regarded as incumbrances only not affect- 
ing his estate so as to change it from one absolute to one conditional; 
and that he might properly represent himself as the sole, uncondi- 
tional owner of the property. Some stress was also laid on the fact 
that he was not required to describe himself as the owner without in- 
cumbrance on the property. The defendants suggest that this is 
distinguishable, because the property is here personal. But in hold- 
ing, as was done in Rice vs. Tower, rebi supra, that a mortgage of 
personal property was not an alienation, it was necessarily held that 
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it was an incumbrance only, and did not, within the meaning of the 
policy, affect the ownership. 

They further suggest that the plaintiff did not hold the policies for 
his own use and benefit, but they were not the less held for his use 
and benefit, because he held them to pay with them a debt owed by 
him, and from which he could relieve himself by them. 

Exceptions overruled. 


SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas, No. 1, of Allegheny County. 


HUMBOLDT FIRE INS. CO., Defendant below, 
vs. 


HENRIETTA MEARS, Guarpran.* 


Whether preliminary proofs of loss have been actually given to the insurance 
company is a question of fact for the jury. Whether the proofs furnished 
are sufficient is for the court. 

The keeping of benzine or other imflammable oils for cleaning machinery and 
for lighting is not a violation of a policy prohibition against their keeping 
or storage. 


This was an action on a policy of insurance issued by the plaintiff 
in error to Thomas Mears, on January 8, 1874, on his mill and dis- 
tillery, located at Steubenville, Ohio, to the amount of $1,500. At 
the time of the issuing of the-policy the mill and distillery were not 
in operation. Mears had effected other insurance, amounting to 
about $30,000. 

Among other conditions in the policy were the following: “1. 
Voids a policy. It is a condition of this insurance, that, if the 
assured shall keep or have in any place or premises, where this policy 
may apply, petroleum, naphtha, benzine, benzole, gasoline, benzine 
"© Opinion filed October 24, 1881. From Piltsburgh Legal Journal. = =—=—==SSSOSOSC~S~*S 
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varnish or any product, in whole or in part of either, or gunpowder, 
fireworks, nitro-glycerine, phosphorus, saltpetre, nitrate of soda ; or 
keep, have, or use camphene, spirit gas, or any burning fluid, or 
chemical oils, without written permission in this policy, then, and in 
every such case, this policy shall be void.” 

In May or early part of June, 1874, Mears ordered John Kessler 
to purchase at Orr's refinery, in Steubenville, in the name of Collins 
Bros., one barrel of carbon oil. This oil was taken to the bonded 
warehouse of Mears, a building some sixty feet distant from the in- 
sured premises. Subsequent to the purchase of this cirbon oil, two 
cans, containing carbon oil and benzine, each of eight or ten gallons, 
were purchased by Mears and taken to the bonded warehouse. 
When the cans were deposited in the bonded warehouse the barrel 
of carbon oil had been removed. 

The policy granted permission to the assured to makes repairs. 

On the night of the 30th of September, 1874, the insured premises 
were burned. The benzine was used in cleaning machinery, by 
William Jacobs, who worked at it for two weeks continuously, and 
finished about two week before the fire. 

He got no carbon oil out of the bonded warehouse, but got it out 
of a barrel in the fire-room, a part of the premises covered by this 
policy. According to the same witness, there was not a gallon of oil 
in the barre! when he commenced, which he used all but a quart. The 
witness did not know when the barrel was placed there. He was 
told by Mr. Mears that there was a little in the barrel. 

The same witness testified that in using the benzine he kept the 
windows and shutters closed, and was enabled to see by the aid of 
an unscreened miner’s lamp. It was proven that the carbon oil on 
the premises was a product of petroleum, and that the benzine was 
highly inflammable and of the nature of camphene or spirit gas. 

Proofs of loss were furnished the Humboldt Company, by the de- 
fendant in error. These were insufficient, and defendant company 
notified plaintiff that the proof furnished was insufficient, and pointed 
out to her wherein it should be amended. An amended proof of loss 
was furnished, but was rejected by the defendant company as in- 
sufficient and not covering the defects pointed out in the original 
proof. No further proof of loss was furnished by plaintiff. 

The plaintiff submitted the following points, wer alia. 

2. That if the jury find from the evidence that Thomas Mears, the 
assured, was insane at the time or shortly after the loss, and in- 
capable of making such proofs of loss as are required by the policy 
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he was thereby relieved or excused from a compliance with, or per- 
formance of that condition of the policy. Affirmed. 

6. That the condition of the policy under which the defendant re- 
sists a recovery in this action which provides that “if the assured 
shall keep or have in any place or premises where this policy may 
apply, petroleum, naphtha, benzine, benzole, gasoline, benzine var- 
nish, or any product in whole or in part of either, or gunpowder, fire- 
works, nitro-glycerine, phosphorus, saltpetre, nitrate of soda; or 
keep, have or use camphene, spirit gas, or any burning fluid or 
chemical oils, without written permission in this policy, then and in 
every such case this policy shall be void,” must be interpreted and 
understood as forbidding only the habitual keeping, storing or havy- 
ing these articles on the insured premises. Therefore, if the jury 
find from the evidence that the benzine and carbon oil referred to by 
the witness were but temporarily or occasionally upon the insured 
premises, or were only used for the purpose of cleaning machinery 
and needful light, then and in that case, such temporary and occasional 
use does not avoid the policy. Affirmed. 


Messrs. Tuos. M. Marsnatt, and Scnover & McGu1, forPlaintiff in 


Error, Defendant below. 
Messrs. Werr & Gisson and J. Dunpar, Contra 


Per Curtam. 
Whether preliminary proofs of loss have been actually given to the 


insurance company is a question of fact for the jury. Whether the 
proofs furnished are sufficient is for the court. There is no question 
that proofs of the loss were furnished, the only point made was as 
to their sufficiency. We are of opinion that the amended proofs of 
loss were sufficient. This being the case, the point of the effect of 
the insanity of the insured, raised in the plaintiff's second point was 
immaterial. The answer of the court may be conceded to have been 
wrong, but it did no harm to the plaintiffin error. As to the other 
assignments, as to the keeping and using benzine or other inflam- 
mable oils on the premises, the answers to the points and the in- 
structions of the court in the charge, were altogether accordant to 
the opinion of this court, when the case was here before—27 Pitts- 
burgh Legal Journal, 81 ; 9 Weekly notes, 108. 
Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS. 


In Equity. 


OTIS BRIGGS 
vs. 


NATIONAL LIFE INS. CO.* 


Plaintiff's bill in equity alleged substantially that premiums were regularly 
ery to a general agent in the State, that he was informed that the agency 
ad been given up and was unable to learn after many inquiries to whom to 
pay, but hearing that a certain bank had, been authorizedto receive the 
premium, he applied to the former agent for information, that said agent 
agreed to ascertain and did inform him to pay to the bank, but it was then 
nine days after the day when the premium was due, and tender was made 
and refused. 


Held, that a failure of the company to notify of a change of agency need not 
be fraudulent in order to entitle to equitable relief, it is enough if it be in 
violation of fair business conduct by which one party is deceived to his 
injury. 

Held, that sufficient facts were alleged to support the bill praying a reinstate- 
ment and to put the defendant to its answer. 

Demurrer overruled. 


Lowe tt, J. 
The plaintiffs bill shows that he procured an endowment policy for 
$2,000, payable in fifteen years, from April 21, 1877, one of the con- 
ditions of which was that he should pay annual premiums of $113- 
ies, on the 21st of April in each year; that he paid the premiums 
for 1877, 1878 and 1879 ; that the company has its domicile at Wash- 
ington, but hada general agent and office in Massachusetts ; that the 
three premiums were paid to the agent and were countersigned as 
* Opinion delivered April 14, 1882. 
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coming from the Massachusetts office ; that some time in April, 1880, 
before the fourth premium came due, the plaintiff was informed 
and believed that the company had ceased to do business in Mas- 
sachusetts, and had given up its office ; that he made many inquiries 
as to where and to whom he was to pay the premium, but was un- 
able to learn ; that on, or about April 18, 1880, he was informed that 
the premium was to be paid to a certain bank in Taunton ; that he 
immediately called on the company’s former agent to inquire whether 
it was safe to pay to the bank, and was informed by said agent that 
the company had taken the collections out of the hands of their 
agents here without their knowledge, but that he would ascertain 
where and to whom he should pay said premium ; that the agent in- 
formed him, April 30, that he could pay a bank in Taunton, and he 
tendered the amount accordingly, which was kept a few days and 
then returned with a statement that the policy was forfeited ; that 
he was always ready and willing to pay, but had not sufficient 
notice, ete. 

The bill prays a reinstatement, or certain other relief. 

The defendant demurs. The only question argued, is whether the 
bill, upon its face, brings the plaintiff within the principle of Ins. Co. 
vs. Eggleston, 96 U. S., 472. 

Both counsel agree that if the assured had been in the habit of 
paying the premiums to a local agent, the company have no absolute 
right to change the agency without notice to the assured, and still to 
insist on payment at the very day ; but, the defendant insists that 
the failure to notify must be fraudulent, in order to give the assured 
an excuse for not paying at the day. They cite Thompson vs. 
Knickerbocker Life Ins. Co.,2 Woods, 547 ; but that was a case in 
which the company had been accustomed to give notice to the as- 
sured that his own note was about to come due, a fact equally within 
the knowledge of the assured ; and it ought certainly to require very 
strong evidence to erect such a custom into an estoppel ; especially 
as the policy provided that notice should not be required. Undoubt- 
edly, an actual promise to notify one who had not equal means of in- 
formation, would be binding: Leslie vs. Knickerbocker Life Ins. 
Co., 63 N. Y., 27. And in Iowa, a custom to notify was held to have 
the same effect : Mayer vs. Ins. Co. of Chicago, 38 Iowa, 304. Iun- 
derstand the case in 96 U. S. not to turn upon a question of actual 
fraud at all ; but, on fair and reasonable business conduct, by which 
one party shall not be misled to his injury by a change of place by 
the other. It is precisely as if the company itself should remove its 
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principal office without notice, to some other city than Washington, 
and try to forfeit the policies of all those who were misled by the 
change. 

The other question is whether the bill, rightly construed, alleges 
that the plaintiff was misled to his injury by the change of agency. 
The narrative is somewhat minute, and not sharply and technically 
affirmative or negative in its allegations. I agree that all pleadings 
are to be taken most strongly against the pleader, as was ably and 
learnedly shown by the defendant’s counsel ; but I add that a bill in 
equity is to be read reasonably. I do not find that it can fairly be 
inferred from this bill, that the information which the plaintiff ad- 
mits he had three days before April 21, came from an authorized 
source, and, therefore, was notice to him that the bank in Taunton 
had power to receive the premium. On the contrary, the allegation 
is that he knew of no one but the former agent, and that he applied 
to him as soon as he heard about the bank in Taunton. No doubt it 
would have been easier to apply to the bank itself ; but that raises 
the question whether the Supreme Court mean to say that the insur- 
ance company ought to give notice to their policy-holders, or that the 
assured are themselves bounc to exercise their best diligence. This 
is not a question to be decided upon this demurrer, because tlre 
facts are not sufficiently developed to enable me to decide it under- 
standingly. 

On the face of the decision in 96 U. S., I understand the defendant 
should have notified the plaintiff. When, and under what circum- 
stances notice may be excused, or what sort of notice must be given, 
or what information on the part of the assured will dispense with 
notice, are yet undecided. 

There is nothing in the bill which authorizes me to say that the 
plaintiff received any notice from the defendant concerning its change 
of agency. 

If I could have ended the case here, there was the temptation to 
do so, that the costs of a suit must bear a very large proportion to 
the amount in controversy ; but, I find in this bill, fairly construed, 
sufficient equity to put the defendant company to its answer. 

Demurrer overruled. 





LOWER COURT DECISIONS. 


BONDS OF GUARANTEE COMPANIES. 


Surrogate’s Court of the County and Stale of New York. 


Estate or EMELINE R. FILER. 


The bonds of a guarantee company legally authorized in New York are a suf- 
ficient compliance with the statute requiring bond with sureties. 


Rotuiys, S. 

It is declared by section 2830 of the Code of Procedure, that be- 
fore letters guardianship of an infant’s property are issued by the 
Surrogate’s Court, the person appointed must execute to the infant, 
and file with the surrogate, a bond with two sureties in a certain spec- 
ified sum. 

In 1881, after the foregoing provision went into effect, the Legisla- 
ture passed an act entitled “ An act to facilitate the giving of bonds 
required by law” (chapter 486). It provided that in cases where a 
person was required by law to give abond with security for the faith- 
ful performance of any duty, an officer authorized to accept such 
bond and to pass upon its sufficiency, might in his discretion, ap- 
prove the same “whenever the conditions of such bond should be 
guaranteed by a company duly organized and authorized to guaran- 
tee the same.” 

A question has arisen whether it is still necessary that a guardian’s 
bond should bear the names of two sureties, or whether such a bond 
is in conformity with law, though it be signed by the guardian alone, 
if it is approved by the surrogate and is guaranteed by such a cor- 





854 Report of Decisions. [Nov., 


poration as is referred to in the act of 1881. Either view seems to 
be in harmony with that language of the act. But as to the meaning 
and intent of its provisions, whatever doubts may at first suggest 
themselves will disappear, I think, upon careful examination of cer- 
tain of its terms to which reference has not yet been made. 

For example, upon reading the statute as a whole, it is discovered 
that it does not expressly relieve an officer who takes a guaranteed 
bond from the duty of examining and determining the sufficiency of 
sureties. Indeed, the very absence of any distinct provision for such 
relief is urged as an argument against the acceptance of such bond 
without such sureties. But if it is still incumbent upon the officer 
to whom a bond is submitted for approval, to require justification of 
sureties in all: cases, or by some inquiry to ascertain their responsi- 
bility, it was very absurd to provide that he might accept bonds 
whenever they were guaranteed by a duly authorized corporation. 
Of course he might, if they were otherwise in conformity with law, 
and consistent with the proper exercise of his discretion. No legis- 
lation was necessary to tell him that, for nobody can ever have sup- 
posed that even a worthless guaranty could invalidate a bond which 
was duly executed and secured by the sufficiency of its sureties, or 
that the acceptance of such a guaranty upon such a bond was an il- 
legal act, until it was expressly authorized by the Legislature. 

It must assuredly have been intended that the guaranty of the 
corporation, if satisfactory to the officer to whom a bond was offered 
for approval, should supply the place, not only of justification of 
sureties, but of any inquiry into their sufficiency, or indeed of any 
requirement of pecuniary responsibility on their part. But in view 
of this destruction of the substance of suretyship upon guaranteed 
bonds, there was manifestly no advantage in retaining its form, and 
herein lies an argument of some force in favor of the view that a 
bond which is guaranteed as required by the statute, and is duly ap- 
proved, is effectual without bearing any name as surety. 

This view is also supported by another consideration. Section 5 
of the act provides that the guaranty of an authorized company 
“shall not be accepted whenever its liabilities shall exceed its as- 
sets.” 

Now, unless it is intended that the guarantee may supply the place 
of the surety, this singular anomaly presents itself: That upon a 
bond which scrupulously complies with the requirements of law, and 
bears the names of the requisite number of responsible sureties, the 
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officer to whom it is submitted is absolutely forbidden to accept the 
guaranty of any company whose liabilities exceed its assets. 

So many absurdities seem to result from any other interpretation 
of the statute, than that which vests discretionary authority in the 
surrogate in passing upon the sufficiency of a bond under circum- 
stances like the present, to dispense with sureties upon the due exe- 
cution of a guaranty, that I must sustain the construction which 
would hold that even without sureties, a bond so guaranteed is valid 
and legal. 


1882.] 























EFFECT OF BY-LAWS ON MUTUAL INSURANCE CON- 


TRACTS. 





Common Pleas of Montgomery County, Pa.! 










BRADFIELD 
U8. 


UNION MUTUAL INS. CO. 












A by-law, authorizing company to rebuild, passed subsequently to date of pol- 
icy, binds one in his relation of corporator, but does not affect his rights un- 
der the policy to recover the amount insured in cash. 












Covenant on a policy of insurance issued by the company defend- 
ant to the plaintiff, insuring the plaintiff's barn and other buildings 
against loss by fire. At the date of the policy, August 23, 1876, the 
18th section of the by-laws provided as follows : “ Damage by fire 
shall be valued by the committee appointed fot that purpose at the 
actual damage sustained, without reference to that which was not 
destroyed, provided it does not exceed the whole amount of insur- 
ance thereon.” 

Subsequently to this, at an annual meeting of the board of direct- 
ors on January 14, 1878, at which the plaintiff was not present, the 
above by-law was amended by the enactment of the following addi- 
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tional clause: “The company always reserves the right to repair or 
rebuild the property injured or destroyed by fire.” 

On October 17, 1879, the plaintifi’s barn was destroyed by fire, and 
at or about the expiration of the ninety days which the company had, 
under the by-laws, within which to settle the loss, the defendants 
claimed the right to rebuild, and proceeded, against the plaintiff's 
consent, to deposit materials, etc., on plaintiff's premises for that pur- 
pose, and began work. The plaintiff claimed the insurance money 
in cash, and on refusal of his demand brought this suit. The 
defendants filed a plea in abatement, alleging that they were rebuild- 
ing as provided for by said amended by-law. The plaintiff replied 
that said amendment was passed more than a year and a half after 
the policy was issued ; that plaintiff was not present at the time of 
its passage, and never subsequently consented that said by-law 
should change, modify, or forfeit his rights under the said contract. 
To this replication the defendants demurred, and joinder. 


N. H. Larzeterr, for Plaintiff. 
H. K. Weanp, for Defendant. 





Ross, J. 

The question presented by this record is, whether the defendant 
corporation has the right, under the 18th section of the by-laws, as 
amended, to rebuild the burnt premises. It resolves itself into an- 
other inquiry, which is, whether a mutual fire insurance company 
can, by an amendment to their by-laws, change or alter the contract 
made with one of their members, in pursuance of the charter and 
by-laws existing at the time the contract was made ? 

To answer the question correctly, it must be carefully borne in 
mind that one insured occupies a dual relation to the association : (1) 
as a member of the company—a corporator ; (2) as a contracting 
party with the corporation. (Ins. Co. va. Connor, 5 Harris, 142 ; 
Rosenberger vs. Fire Ins. Co., 6 Norris, 207 ; Revere vs. Boston Cop- 
per Co., 15 Pickering, 363.) As a corporator simply, he is bound by 
the acts of the majority, and his corporate rights are subject to the 
authority of the corporation. As one insured by contract with the 
company his rights stand entirely free from such control. 

The distinction is well drawn by Trunxey, J., in Rosenberger vs. 
Fire Ins. Co. (6 Norris, 212). It is there said : “They are, as mem- 
bers, subject to liabilities, and entitled to privileges ; 2 member may 
participate in its benefits ; is presumed to know its rules and regu- 
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jations ; its books are evidence against him ; and he shall bear his 
proportion of burden. His corporate rights may be subject to the 
control of the corporation ; but his rights as a party insured rest up- 
on the contract.” ‘“Assurer and insured are alike bound by the 
charter ; and neither can do what it does not authorize; nor can 
either change a by-law so as to modify the contract without the 
other’s consent.” To the authorities already cited may be added 
Flanders on Insurance, 20, 218 ; and it seems to be clear that no by- 
law can be made which will abrogate the contract, or by its effect for- 
feit the rights of a corporator in his contract relations. 

This being true, the next question that presents itself is, whether 
the alteration and amendment of the by-law in the case at bar is 
within the rule laid down. It does not present a forfeiture such as 
was worked by the operation of the amendment in Insurance Co. vs. 
Connor ; and, in the Supreme Court, that case was ruled by Lewis, 
C. J., upon the distinct ground that a forfeiture was wrought by its 
operation. There is no case in Pennsylvania where the point raised 
here is decided, though Trunxey, J., arguendo, declares in the opinion 
already cited, “nor can either change a by-law so as to modify the 
contract, without the other’s consent,” and refers to Ins. Co. vs. Con- 
nor as the authority for this statement of the law. 

The question, being an open one, must be determined either by an 
application of principles or by rulings upon kindred questions in 
other States. Tested first, by the former, it would seem that if con- 
tract rights are altered or greatly modified by the amendment, it 
ought not to affect the holder of a prior insurance. If it can, then 
contract rights are altered or greatly modified or destroyed by what, 
in fact, is ex post facto legislation. 

This is well illustrated by the reasoning of Lewis, C. J., in Ins. Co. 
vs. Connor (5 Har., 143), who says : “ What security is there in a 
policy of insurance which is liable to be declared forfeited by one 
party without the consent of the other? The chances of indemnity 
against loss would be diminished by such an uncertain provision. 
If this be established as the law which is to govern contracts with 
mutual insurance corporations, it will be destructive of all business 
transactions with them. Its tendency would be to defeat the chief 
object of the party who effects an insurance. The recognition of the 
power claimed in this case by the plaintiff in error would be injuri- 
ous to the interests of insurance companies,'contrary to the principles 
upon which they are founded, and dangerous to the just and equal 
rights of the citizen.” 
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It is difficult to distinguish, under this reasoning, the difference be- 
tween a forfeiture of the contract and a material alteration or modi- 
fication of it. But if it is said that the object of the insurance is to 
protect the insured against loss, and that, if the burnt building be 
replaced, he is made whole, and the object intended to be provided 
for is substantially attained. But if one contracts with a tailor for a 
suit of broadcloth, and in fulfillment he has given to him a suit of 
Lyons velvets of equal or greater value, it cannot be pretended that 
the contract is executed. An insurance to be paid in money is almost 
totally different from an insurance to rebuild. It changes the rights 
of the insured, and directs a value for which he contracted as an in- 
demnity to a special purpose, when, by the terms of the agreement, 
it was to be at his absolute disposal. It compels him to accept a 
similar structure upon the same site, with materials partly new and 
partly old ; whereas, by this contract, he could have either devoted 
the money to another purpose, selected a different site, and remod- 
eled his building in accordance with his own taste, or the existing 
architectural fashion. It seem clear, therefore, upon general reason- 
ing, that the amendment involves a material alteration and modifica- 
tion of the original contract—short, it is true, of forfeiture, but 
changing the contract essentially. 

This is at once contrary to law and against public policy. But the 
question is not without the guiding light of authority. In Flanders 
on Fire Insurance, p. 20, it is laid down as elementary law, “that 
where the assured has duly become the member of a mutual insur- 
ance company, and the company subsequently make by-laws without 
his consent, which are in conflict with the charter, and which would, 
in fact, change and impair his rights under the contract, such by-laws 
are void as to him.” (Citing Ins. Co. vs. Harvey, 45 N. H., 292.) 
Here the by-law, it is true, is not in conflict with chartered rights, 
but it does change and impair his rights. The same doctrine is 
again succinctly declared by the same author, page 218 (citing Mutual 
Fire Ins. Co. vs. Butler, 34 Maine 451); and the very question at bar 
seems to have been ruled in Wallace vs. Ins. Co. (4 La. 289). Flan- 
ders, in citing the case, p. 569, states its conclusion as follows: “ An 
insurance company has no right to rebuild, or replace the articles 
lost, unless the right is expressly given in the policy ; otherwise they 
would have the right to change the contract, and substitute one 
mode of performance for another.” The case cited by the author 
will be found in 1 Bennett's Fire Ins. Cases, 414. 

The whole doctrine of the right to make by-laws is to be deter- 
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mined by the fact that it is purely a legislative power, and is re- 
stricted and limited by the constitutional and statute law of the State 
in which it is established, as well as by the general principles and 
policy of the common law as it is there accepted. (Angell and Ames 
on Corp., chap X ; Revere vs. Boston Copper Co., 15 Pick, 363 ; 
Bank vs. Baker, 4 Metc., 176 ; Savings Institution, 1 Wh., 468 ; Ins. 
Co. vs. Harvey, 4 Am. Law Reg. N. S., 508; Slee vs. Bloom, 19 
Jobns., 456.) 

It is therefore concluded by the court, that this by-law, while it 
controls the plaintiff as a corporator, and in that relation is binding 
upon him, does not and cannot affect his contract relations under his 
contract as evidenced by his policy : (1) because, being passed with- 
out his assent, it is, as to him, ex post facto ; (2) because it materially 
modifies and changes his contract rights. This being true, it follows 
that judgment upon the pleadings must be entered in favor of the 
plaintiff and against the defendant quod respondeat ousler. 


ASSESSMENT COMPANIES NOT SUBJECT TO THE DEPOSIT 
LAW. 


Supreme Court of New York. 


THE PEOPLE 
vs. 


MUTUAL ENDOWMENT AND ACCIDENTAL ASSOCIATION, or Barn, 
New Yor«.* 


An association was organized under the provisions of the N. Y. act of 1875, for 
the protection and relief of its members through a system of voluntary as- 
sessments to meet death and other losses. Certificates were issued to mem- 
bers providing for the payment of one half the amount payable at death, at 
the expiration of two thirds of their life expectancy. 


Held, that the association having no fixed capital, and the funds being ob- 
tained solely by voluntary contribution, the endowment feature of the cer- 


* Decision rendered September, 1882. 
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tificates did not make the association amenable to the deposit laws of the 
State. 


Per Curtam. 


This is a case submitted to the General Term for decision pursu- 
ant to sections 1,279, 1,280 and 1,281, of the Code of Civil Pro- 
cedure. 

The defendant association was organized under and pursuant to the 
provisions of.the act of 1875 (chap. 267), amended in 1876 (chap. 53), 
and further amended in 1880 (chap. 98). 

This act authorized the formation of societies or clubs (among 
other objects or purposes), for the “ mutual benefit” of its members. 
The defendant’s certificate of association declares as follows : “ The 
particular business and object of the association is, by the voluntary 
contribution of the members thereof, to aid the several members 
thereof in case of accident, to advance to them means during their 
life-time, and to pay to their widow, child, children or legatees, in 
case of their deaths, such amounts at such time or times and in such 
manner as shall be particularly provided for in the by-laws of such 
association ;” and by section 3 of article 1, of its by-laws it was de- 
clared that the “object of this association is for the mutual protec- 
tion and relief of its members by a systematic contribution of be- 
nevolence and charity during their life-time, and to them and their 
heirs from time to time, when rendered necessary by disability or 
death ;’ and further, by section 7 of the same article, it was pro- 
vided as follows :— 

“Tt is distinctly understood by every member of this association 
that every assessment is voluntary and it has no power to enforce 
payment of assessments, to meet the sums payable on death of mem- 
bers or otherwise. The sole reliance of members is upon the good 
faith of each to the other, and their faith as pledged to each other.” 

Provision was also made for an admission fee ; also for the pay- 
ment of quarterly and semi-annual dues, and for the assessment of 
the members when the funds were exhausted, or when death should 
occur from accident. There were some other provisions for the 
raising of funds, and for forfeiture of membership, not necessary to 
be here noted. 

Provisions was also made for two classes of members, which classes 
were designated “A ” and “ B,” and for the issuing of certificates of 
membership to those belonging to such classes respectively. No 
question is here raised in regard to members of class “B” in any 
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respect. The certificate issued to class “A” provided for the pay- 
ment to each of them of one half the amount otherwise payable at 
his death, on the expiration of two thirds of his life expectancy, ac- 
cording to the American table of life expectancy ; and the sole 
question here submitted is whether the defendant has the right to 
insert in its certificate of membership a provision for such payment 
without depositing with the insurance department $100,000 for the 
protection of the members holding such certificates, or in other 
words, whether the provision in the certificate of membership, if per- 
mitted, does not bring the association within the purview of tke in- 
surance laws of the State as regards the deposit of $100,000, above 
alluded to. This is the sole question submitted for decision. 

In determining this question there are several important facts to 
be noted, as to which the business of the association differs from 
that conducted by insurance companies. The association has no fixed 
capital. Its funds are obtained solely by the voluntary contribution 
of its members. There is nothing compulsory in its collections, or in 
its manner of obtaining funds. Its entire business success ‘rests 
upon the good faith of its members. It is expressly provided that 
“the sole reliance of members is upon the good faith of each to the 
other.” In all these respects the case is much like the Commonwealth 
agt. Nat. Mut. Aid Association (94 Penn. St. R., 481). There, as was 
found and stated by the court, the association had no fixed or per- 
manent capital ; its members were not bound in law to any duty or 
obligation as to the raising of funds ; the amount which might be re- 
ceived and to be paid over was entirely uncertain ; it merely acted 
as an agent in receiving and collecting voluntary contributions from 
its members, and in making disbursements of the funds so obtained 
in accordance with its established rules, holding in view its declared 
benevolent object and purpose. It was held that while the associa- 
tion possessed some of the features of an insurance company, yet it 
was not such either in fact or law. There, as here, the members of 
the association contemplated an absence of a capital save in so far 
as funds might be obtained from voluntary contribution. In this 
case the organization has no other basis than that of good faith 
simply. 

It is without other security or guaranty to its members than such 
as is prompted or induced by benevolence and charity. Nor is there 
any element of fraud or chance for imposition in the scheme adopted 
and sought to be carried out, as all have full knowledge and under- 
standing of its purpose and of its qualified powers, and of the ab- 
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sence of any absolute guaranty in the conduct of its business. The 
source from which funds are expected, the mode of obtaining them, 
and the qualified security and indemnity to its members are clearly 
declared and made known to all. A guaranty to the member is not 
intended beyond such as may be afforded by voluntary contribution. 
The members understand this perfectly. The policy, therefore, of 
requiring a deposit, as security to them, has no application or adapt- 
ability to the case. It is insisted that the clause for the payment of 
one half the amount specified in the certificate at the expiration of 
two thirds of the life expectancy of the member, stamps the business 
as one for insurance. This provision, however, stands upon the same 
footing as does the other which contemplates payment in case of an 
accident to or the decease of a member. The same considerations 
of charity and benevolence exist in one case as in the other ; and 
there is no policy as regards a deposit for security or guaranty to be 
answered in one case more than in another. Itmay be here remarked 
that the act of 1881, Chap. 256, even if deemed applicable to the 
case before us, does not affect the powers of the association. On the 
whole, we are of the opinion that the question submitted for decision 
must be answered in favor of the defendant. 
Judgment for defendant, with costs. 











CANADA CASES. 


POWER OF LEGISLATURE TO IMPOSE CONDITIONS ON 
INSURANCE COMPANIES.—REGULATION OF TRADE. 





Imperial Privy Council. 





CITIZENS’ INS. CO., or Canapa, anp QUEEN INS, CO. 
vs. 


PARSONS.* 


Present :—Sir Barnes Peacock, Sim Montacue Smrru, Sir Roserr 
P. Coxuier, Str Ricnarp Coucn, Sir Artaur Hosnovse. 


The questions in these appeals arise in two actions brought by the 
same plaintiff (the respondent) upon contracts of insurance against 
fire of buildings situate in the Province of Ontario, in the Dominion 
of Canada. The most important question in both of these appeals 
is one of those—already numerous—which have arisen upon the pro- 
visions of the British North America Act, 1867, relating to the dis- 
tribution of legislative powers between the Parliament of Canada 
and the Legislatures of the Province, and owing to the very general 
language in which some of these powers are described, the ques- 
tion is one of considerable difficulty. Their Lordships propose to 
deal with it before approaching the facts on which the particular 
questions in the actions depend. It is here premised that the Citi- 
zens’ Insurance Company, of Canada, the defendants in the first ac- 
tion, were originally incorporated by an Act of the late Province of 
Canada, and assumed its present name under an Act of the Domin- 


* Decision rendered December, 1881. 
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ion Parliament. The Queen Company was an English Company do- 
ing business in Canada. The defendant company in each case is the 
appellant. The statute impeached by the appellants as being an ex- 
cess of legislative power is an act of the Ontario Legislature (39 Vic., 
ce. 24), entitled “An Act tosecure uniform conditions in policies of fire 
insurance.” 

It enacts as follows: 1. “The conditions set forth in the sched- 
ule to this Act shall as against the insurers be deemed to be part 
of every policy of fire insurance hereafter entered into or renewed, 
or otherwise in force, in Ontario, with respect to any property there- 
in, and shali be printed on every such policy, with the heading, 
‘statutory conditions,’ and if a company (or other insurer) desire to 
vary the said conditions or to omit any of them or to add new con- 
ditions, there shall be added, in conspicuous type and in ink of dif- 
ferent colors, words to the following effect: ‘This policy is issued 
on the above statutory conditions, with the following variations and 
additions : These variations are, by virtue of the Ontario statute in 
that behalf, in force so far as by the court or judge before whom a 
question is tried relating thereto they shall be held to be just and 
reasonable to be exacted by the company.’ ” 

2. “Unless the same is distincily indicated and set forth in the 
manner or to the effect aforesaid, no such variation, addition, or 
omission shall be legal and binding on the insured ; and no question 
shall be considered as to whether any such variation, addition, or 
omission is under the circumstances just and reasonable, and on the 
cortrary, the policy shall as against the insurers be subject to the 
statutory conditions only, unless the variations, additions, or omis- 
sions are distinctly indicated and set forth in the manner or the effect 
aforesaid.” 

The following statutory conditions are material to the particular 
questions to be decided in the appeals :—‘ After application for in- 
surance it shall be deemed that any policy sent to the assured is in- 
tended to be in accordance with the terms of the application unless 
the company shall in writing point out the particulars wherein the 
policy differs from the application.” 

8. “The company is not liable for loss if there is any prior insur- 
ance in any other company, unless the company’s assent thereto ap- 
pears therein or is indorsed thereon, nor if any subsequent insurance 
is effected in another company, unless and until the company assent 
thereto by writing signed by a duly authorized agent.” 

“In the event of any other insurance on the property herein de- 
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scribed having been assented to as aforesaid, then this company shall, 
if such other insurance remain in force on the happening of any 
loss or damage, only be liable for the payment of a ratable propor- 
tion of such loss or damage without reference to the dates of the 
different policies.” 

10. “'The company is not liable for loss or damage occurring while 
petroleum or more than twenty-five pounds weight of gunpowder are 
stored or kept in the building insured unless permission is given in 
writing by the company.” 

The distribution of legislative powers is provided for by sections 
91 to 95 of “The British North America Act, 1867 ;” the most im- 
portant of these being section 91, headed “ Powers of the Parlia- 
ment,” and section 92, headed “ Exclusive Powers of Provincial Leg- 
islatures.” Section 91 enacts that “It shall be lawful for the 
Queen, by and with the consent and advice of the Senate and House 
of Commons, to make laws for the peace, order, and good govern- 
ment of Canada in relation to all matters not coming within the 
classes of subjects by this Act assigned exclusively to the Legislatures 
of the Provinces, and for greater certainty, but not so as to restrict 
the terms of this section, it is declared that (notwithstanding any- 
thing in this Act) the exclusive legislative authority of the Parlia- 
ment of Canada extends to all matters coming within the classes of 
subjects next hereinafter enumerated ; that is to say.” Then follows 
an enumeration of 29 classes of subjects. The section concludes as 
follows: “And any matter coming within any of the classes of 
subjects enumerated in this section shall not be deemed to come 
within the class of matters of a local or private nature comprised in 
the enumeration of the classes of subjects by this Act assigned ex- 
clusively ‘to the Legislatures of the Provinces.’ ” 

Section 92 is as follows: “In each Province the Legislature may 
exclusively make laws in relation to matters coming within the classes 
of subjects next hereinafter enumerated.” Then follows an enumer- 
ation of 16 classes of subjects. 

The scheme of this legislation, as expressed in the first branch of 
section 91, is to give to the Dominion Parliament authority to make 
laws for the good government of Canada in all matters not coming 
within classes of subjects assigned exclusively to the Provincial 
Legislature. If the 91st section had stopped here, and if the classes 
of subjects enumerated in section 92 had been altogether distinct and 
different from those in section 91, no conflict of legislative authority 
could have arisen. The Provincial Legislatures would have had ex- 
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clusive legislative power over the 16 classes of subjects assigned to 
them, and the Dominion Parliament exclusive power over all other 
matters relating to the good government of Canada. But it must 
have been foreseen that this sharp and definite distinction had not 
been and could not be attained, and that some of the classes of sub- 
jects assigned to the Provincial Legislatures unavoidably ran into and 
were embraced by some of the enumerated classes of subjects in 
section 91; hence an endeavor appears to have been made to provide 
for cases of apparent conflict, and it would seem that with this object 
it was declared in the second branch of the 91st section, “ for greater 
certainty, but not so as to restrict the generality of the foregoing 
terms of the section,” that (notwithstanding anything in the Act) the 
exclusive legislative authority of the Parliament of Canada should 
extend to all matters coming within the classes of subjects enumer- 
ated in that section. With the same object, apparently, the para- 
graph at the end of section 91 was introduced, though it may be ob- 
served that this paragraph applies in its grammatical construction 
only to No. 16 of section 92. Notwithstanding this endeavor to give 
pre-eminence to the Dominion Parliament in cases of a conflict of 
powers, it is obvious that in some cases where this apparent conflict 
exists, the Legislature could not have intended that the powers ex- 
clusively assigned to the Provincial Legislature should be absorbed 
in those given to the Dominion Parliament. Take as one instance 
the subject “ Marriage and Divorce” contained in the enumeration of 
subjects in section 91 ; it is evident that solemnization of marriage 
would come within this general description ; yet ‘solemnization of 
marriage inthe Province” is enumerated among the classes of sub- 
jects in section 92, and no one can doubt, notwithstanding the general 
language of section 91, that this subject is still within the exclusive 
authority of the Legislatures of the Provinces.. So “the raising of 
money by any mode or system of taxation” is enumerated among 
the classes of subjects in section 91; but though the description is 
sufliciently large and general to include “ direct taxation within the 
Provinee, in order to the raising of a revenue for Provincial pur- 
poses,” assigned to the Provincial Legislatures by section 92, it ob- 
viously could not have been intended that, in this instance also, the 
general power should override the particular one. With regard to 
certxin classes of subjects, therefore, generally described in section 
91, legislative power may reside as to some matters falling within 
the general description of these subjects in the Legislatures of the 
Provinces. In these cases it is the duty of the courts, however dif- 
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ficult it may be, to ascertain in what degree, and to what extent, 
authority to deal with matters falling within these classes of subjects 
exists in each Legislature, and to define in the particular case before 
them the limits of their respective powers. It could not have been 
the intention that a conflict should exist ; and in order to prevent 
such a result, the language of the two sections must be read together, 
and that of one interpreted, and where necessary, modified by that 
of the other. In this way it may in most cases be found possible to 
arrive at a reasonable and practical construction of the language of 
the sections so as to reconcile the respective powers they contain, and 
give effect toall of them. In performing this difficult duty it will be 
a wise course for those on whom it is thrown to decide in each case 
which arises as best they can, without entering more largely upon 
an interpretation of the statute than is necessary for the decision of 
the particular question in hand. 

The first question to be decided is whether tke act impeached in 
the present appeals falls within any of the classes of subjects enu- 
merated in section 92, and assigned exclusively to the Legislatures of 
the Provinces, for if it does not it can be of no validity, and no other 
question would then arise. It is only when an act of the Provincial 
Legislature, prima facie, fails within one of these classes of subjects 
that the further questions arise, viz.: Whether, notwithstanding this 
is so the subject of the act does not fall within one of the enu- 
merated classes of subjects in section 91, and whether the power 
of the Provincial Legislature is or is not thereby overborne. 
The main contention on the part of the respondent was that the On- 
tario act in question had relation to matters coming within the class 
of subjects described in No. 13 of section 92, viz.: “Property and 
civil rights in the Province.” The act deals with policies of insur- 
ance entered into or in force in the Province of Ontario for insuring 
property situate therein against fire, and prescribes certain condi- 
tions which are to form part of such contracts. These contracts, 
and the rights arising from them, it was argued, came legitimately 
within the class of subject—“ Property and civil Rights.” The ap- 
pellants on the other hand contended that civil rights meant ouly 
such rights as flowed from the law, and gave as an instance the status 
of persons. Their lordships cannot think that the latter construction 
is the correct one. They find no sufficient reason in the language 
itself, nor in the other parts of the act, for giving so narrow an in- 
terpretation of the words “ civil rights.” The words are sufficiently 
large to embrace in their fair and ordinary meaning, rights arising 
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from contract, and such rights are not included in any of the enu- 
merated class of subjects in section91. It becomes obvious, as soon 
as an attempt is made to construe the general terms in which the 
classes of subjects in sections 91 and 92 are described, that both sec- 
tions and the other parts of the act must be looked at to ascertain 
whether language of a general nature must not by necessary impli- 
cation, or reasonable intendment, be modified and limited. In look- 
ing at section 91 it will be found not only that there is no class, in- 
cluding generally contracts and the rights arising from them, but 
that one class of contracts is mentioned and enumerated, viz.: “18, 
bills of exchange and promissory notes,” which it would have been 
unnecessary to specify if authority over all the contracts and the 
rights arising from them had belonged to the Dominion Parliament. 
The provision found in section 94 of the British North America Act, 
which is one of the sections relating to the distribution of legislative 
powers, was referred to by the learned counsel on both sides, as 
throwing light upon the sense in which the words “ property and 
civil rights” are used. By that section the Parliament of Canada is 
empowered to make provision for the uniformity of any laws relative 
to “property and civil rights” in Ontario, Nova Scotia and New 
Brunswick, and to the procedure of the courts in these three prov- 
inces, if the Provincial Legislatures choose to adopt the provision so 
made. The Province of Quebec is omitted from this section for the 
obvious reason that the law which governs property and civil rights 
in Quebec is in the main the French law, as it existed at the time of 
the cession of Canada, and not the English law which prevails in the 
other provinces. The words “property and civil rights” are obvi- 
ously used in the same sense in this section as in No. 13 of section 
92, and seems no reason for presuming that contracts and the rights 
arising from them were not intended to be included in this provision 
for uniformity. If, however, the narrow construction of the words 
“ eivil rights,” contended for by the appellants were to prevail, the 
Dominion Parliament could, under its general power, legislate in re- 
gard to contracts in all and each of the provinces, and, as a conse- 
quence of this, the Province of Quebec, though now governed by its 
own civil code, founded on the French law as regards contracts and 
their incidents, would be subject to have its laws on that subject al- 
tered by the Dominion Legislature, and brought into uniformity with 
the English law prevailing in the other three provinces, notwith- 
standing that Quebec has been carefully left out of the uniformity 
section of the act. It is to be observed that the same words, “ civil 
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rights,” are employed im the act of 14, Geo. ILL, ¢. 83, which made 
provision for the government of the Province of Quebec. Section 3 
of that act enacted that his majesty’s Canadian subjects within the 
Province of Quebec should enjoy their property, usages, and other 
civil rights as they had before done, and that in all matters of con- 
troversy relative to property and civil rights, resort should be had to 
the laws, and be determined agreeably to the said laws. In this stat- 
ute the words “property ” and “ civil rights” are plainly used in 
their largest sense ; and there is no reason for holding that in the 
statute under discussion they are used in a different and narrower 
one. 

The next question for consideration is whether, assuming the On- 
tario act to relate to the subject of property and civil rights, its en- 
actmeuts and provisions come within any of the classes of subjects 
enumerated in section $91. The only one which the appellants sug- 
gested as expressly including the subject of the Ontario act is No. 2, 
“The regulation of trade and commerce.” 

A question was raised which led to much discussion in the courts 
below and at this bar, viz., whether the business of insuring buildings 
against fire was a trade. This business, when carried on for the sake 
of profit, may no doubt, in some sense of the word, be called a trade. 
But contracts of indemnity made by insurers can scarcely be con- 
sidered trading contracts, nor were insurers who made them held to 
be “traders” under the English bankruptcy laws ; they have been 
made subject to those laws by special description. Whether the 
business of fire insurance properly falls within the description of a 
“trade” must, in their lordships’ view, depend upon the sense in 
which that word is used in the particular statute to be construed ; 
but in the present case their lordships do not find it necessary to rest 
their decision on the narrow ground that the business and pursuance 
is not a trade. 

The words “ regulation of trade and commerce,” in their unlimited 
sense are sufficiently wide if uncontrolled by the context and other 
parts of the act, to include every regulation of trade ranging from po- 
litical arrangements, in regard to trade with foreign governments, re- 
quiring the sanction of Parliament, down to minute rules for regu- 
lating particular trades. But a consideration of the act shows that 
the words were not used in this unlimited sense. In the first place, 
the collocation of No. 2 with classes of subjects of national and gen- 
eral concern affords an indication that regulations relating to general 
trade and commerce were in the mind of the Legislature when con- 
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ferring this power on the Dominion Parliament. If the words had 
been intended to have the full scope, of which in their liberal mean- 
ing they are susceptible, the specific mention of several of the other 
classes of subjects enumerated in section 91 would have been unnec- 
essary ; as 15, banking ; 17, weights and measures ; 18, biils of ex- 
change and promissory notes ; 19, interest ; and even 21, bankruptcy 
and insolvency. “Regulations of trade and commerce ” may have 
been used in some such sense as the words “ regulations of trade ” in 
the Act of Union between England and Scotland (6 Anne, c. 11), 
and as these words have been used in other acts of state, article V., 
of the Act of Unicon, enacted that all the subjects of the United King- 
dom should have “full freedom and intercourse of trade and naviga- 
tion” to and from all places in the United Kingdom and the Colo- 
nies ; and article VI. enacted that all parts of the United Kingdom 
from and after the Union should be under the same “ prohibitions, 
restrictions and regulations of trade.” Parliament has at various 
times since the Union passed laws affecting and regulating specific 
trades in one part of the United Kingdom only, without its being 
supposed that it thereby infringed the articles of Union. Thus the 
acts for regulating the sale of intoxicating liquors notoriously vary in 
the two Kingdoms. So with regard to acts relating to bankruptcy, 
and various other matters. 

Construing, therefore, the words “regulation of trade and com- 
merce” by the various aids to their interpretation above suggested, 
they would include political arrangements in regard to trade requir- 
ing the sanction of Parliament, regulation of trade in matters of intro- 
provincial concern, and it may be that they would include general 
regulation of trade affecting the whole Dominion. Their lordships 
abstain on the present occasion from any attempt to define the limits 
of the authority of the Dominion Parliament in this direction. It is 
enough for the decision of the present case to say that, in their view, 
its authority to legislate for the regulation of trade and commerce 
does not comprehend the power to regulate by legislation the con- 
tracts of a particular business or trade, such as the business of a fire 
insurance, in a single province, and therefore that its legislative au- 
thority does not in the present case conflict or compete with the 
property and civil rights assigned to the Legislature of Ontario by 
No. 13 of section 92. Having taken this view of the present case, it 
becomes unnecessary to consider the question how far the general 
power to make regulations of trade and commerce, when competent- 
ly exercised by the Dominion Parliament, might legally modify or 
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affect property and civil rights in the provinces, or the legislative 
power of the Provincial Legislatures in relation to those subjects : 
questions of this kind, it may be observed, arose and were treated of 
by this board in the case of L’Union St. Jacques de Montreal vs. 
Belisle, L. R., 6 P. C., 31, and Cushing vs. Dupuy, L. R., 5, appeal 
cases, 400. 

It was contended in the case of the Citizens’ Insurance Company, 
of Canada, that the company having been originally incorporated by 
the Parliament of the late Province of Canada, and having had its 
incorporation and corporate rights confirmed by the Dominion Par- 
liament, could not be affected by an act of the Ontario Legislature. 
But the latter act does not assume to interfere with the constitutions 
or status of corporations. It deals with all insurers alike, including 
corporations and companies, whatever may be their origin, whether 
incorporated by British authority, as in the case of the Queen Insur- 
ance, or by foreign or colonial authority, and without touching their 
status, requires that if they choose to make contracts of insurance in 
Ontario relating to property in that province, such contracts shall be 
subject to certain conditions. 

It was further urged that the Ontario act was repugnant to the 
act of the Province of Canada, which empowered the company to 
make contracts for assurance against fire “upon suck conditions as 
might be bargained for and agreed upon between the company and the 
assured.” But this is in substance no more than an expanded de- 
scription of the business the company was empowered to transact, 
viz., to make contracts of assurance against fire, and can scarcely be 
regarded as inconsistent with the specific legislation regarding such 
contracts contained in the act in question. 

It was further argued on the part of the appellants that the Onta- 
rio act was inconsistent with the act of the Dominion Parliament, 38 
Vic., c. 20, which requires fire insurance companies to obtain licenses 
from the Minister of Finance as a condition to their carrying on the 
business of insurance in the Dominion, and that it was beyond the 
competency of the Provincial Legislature to subject companies who 
had obtained such licenses, as the appellant companies had done, to 
the conditions imposed by the Ontario act. But the legislation does 
not really conflict or present any inconsistency. The statute of the 
Dominion Parliament enacts a general law applicable to the whole 
Dominion, requiring all insurance companies, whether incorporated 
by foreign, Dominion or Provincial authority, to obtain a license from 
the Minister of Finance, to be granted only upon compliance with 
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the conditions prescribed by the act. Assuming this act to be within 
the competency of the Dominion Parliament as a general law appli- 
cable to foreign and domestic corporations it in no way interferes 
with the authority of the Legislature of the Province of Ontario to 
legislate in relation to the contracts which corporations may enter 
into in that province. The Dominion act contains the following pro- 
vision, which clearly recognizes the right of the Provincial Legisla- 
ture to incorporate insurance companies for carrying on business 
within the province itself :— 

* But nothing herein contained shall prevent any insurance com- 
pany, incorporated by or under any act of the Legislature of the late 
Province of Canada, or of any province of the Dominion of Canada, 
from carrying on any business of insurance within the limits of the 
late Province of Canada, or of such province only, according to the 
powers granted to such insurance company, within such limits as 
aforesaid, without such license as hereinafter mentioned.” 

This recognition is directly opposed to the construction sought to 
be placed by the appellants’ counsel on the words, “Provincial ob- 
jects,” in No. 11 of section 92—“The incorporation of companies with 
provincial objects”—by which he sought to limit these words to 
“public” provincial objects, so as to exclude insurance and commer- 
cial companies. 

Chief Justice Ritchie refers to an equally explicit recognition of 
the powers of the provinces to incorporate insurance companies con- 
tained in an earlier act of the Dominion Parliament (31 Vic., ¢. 48), 
which was passed shortly after the establishment of the Dominion. 

The learned Chief Justice also refers to a remarkable section con- 
tained in the act of the Dominion Parliament consolidating certain 
acts respecting insurance (40 Vic., c. 42). Sec. 28 of that act is as 
follows :— 

“This act shall not apply to any company within the exclusive leg- 
islative control of any one of the provinces of Canada, unless such 
company so desires, and it shall be lawful for any such company to 
avail itself of the provisions of this act, and if it do so avail itself, 
such company shall then have the power of transacting its business 
of insurance throughout Canada.” 

This provision contains a distinct declaration by the Dominion 
Parliament that each of the provinces had exclusive legislative con- 
trol over the insurance companies incorporated by it, and therefore 
is an acknowledgment that such control was not deemed to be an in- 
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fringement of the power of the Dominion Parliament as to “the 
regulation of trade and commerce.” 

The declarations of the Dominion Parliament are not, of course, 
conclusive upon the construction of the British North America Act, 
but when the proper construction of the language used in that act to 
define the distributicn of legislative powers is doubtful, the inter- 
pretation put upon it by the Dominion Parliament in its actual legis- 
lation may properly be considered. 

The opinions of the majority of the judges in Canada as summed 
up by Chief Justice Ritchie, are in favor of the validity of the Onta- 
rio act. In the present action the Court of Queen’s Bench and the 
Court of Appeals of Ontario unanimously supported its legality ; and 
the Supreme Court of Canada, by a majority of three judges to two, 
have affirmed the judgment of the Provincial Courts. The opinions 
of the learned judges of the Supreme Court are stated with great 
fullness and ability, and clearly indicate the opposite views which 
may be taken of the act and the difficulties which surround any con- 
struction that may be given to it. 

Mr. Justice Taschereau, in the course of his vigorous judgment, 
sought to place the plaintiff in the action against the Citizens’ Com- 
pany ina dilemma. He thinks that the assertion of the right of the 
province to legislate with regard to the contracts of insurance compa- 
nies amounts to a denial of the right of the Dominion Parliament to 
do so, and that this is in effect to deny the right of that Parliament 
to incorporate the Citizens’ Company, so that the plaintiff was suing 
a non-existent defendant. Their lordships cannot think that this di- 
lemma is established. The learned judge assumes that the power of 
the Dominion Parliament to incorporate companies to carry on busi- 
ness in the Dominion is derived from one of the enumerated classes 
of subjects, viz., “the regulation of trade and commerce,” and then 
argues that if the authority to incorporate companies is Jgiven by 
this clause, the exclusive power of regulating them must also be given 
by it, so that the denial of the one power involves the denial of the 
other. But, in the first place, it is not necessary to rest the authority 
of the Dominion Parliament to incorporate companies on the specific 
and enumerated power. The authority would belong to it by its 
general power over all matters not coming within the classes of sub- 
jects assigned exclusively to the Legislatures of the provinces, and 
the only subject on this head assigned to the Provincial Legislature 
being “the incorporation of companies with provincial objects,” it 
follows that the incorporation of companies for objects other than 
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provincial falls within the general powers of the Parliament of Can- 
ada. But it by no means follows (unless, indeed, the view of the 
learned judge is right as to the scope of the words “the regulation of 
trade and commerce”) that because the Dominion Parliament had 
alone the right to create a corporation to carry on business through- 
out the Dominion that it alone has the right to regulate its contracts 
in each of the provinces. Suppose the Dominion Parliament were to 
incorporate a company, with power, among other things, to purchas 
and hold lands throughout Canada in mortmain, it could scarcely be 
contended, if such a company were to carry on business in a prov- 
ince where a law against holding Jand in mortmain prevailed (each 
province having exclusive legislative power over “ property and civil 
rights in the province,”) that it could hold land in that province in 
contravention of the Provincial Legislature ; and if a company were 
incorporated for the sole purpose of purchasing and holding land in 
the Dominion it might happen that it could do no businegs 1n any part 
of it, by reason of all the provinces having passed Mortmain Acts, 
though the corporation would still exist and preserve its status as a 
corporate body. 

On the best consideration they have been able to give the argu- 
ments addressed to them, and to the judgments of the learned judges 
in Canada, their lordships have come to the conclusion that the act 
in question is valid. Their lordships have now to consider separately 
the two appeals. 
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EFFECT OF SUBSEQUENT INSURANCE BY THE MORTGA- 
GOR. 





Court of Queen’s Bench, Ontari. 





BLACK et at., Appellants, 
vs. 


NATIONAL INS. CO., Respondent.* 


The action was brought by John Black, Henderson Black and G. 
W. Farrar, setting up that respondents insured Farrar against loss 
by fire for $1,800, the loss, if any, payable to J. & H. Black (the 
other two plaintiffs) as mortgagees ; that a fire occurred, and the con- 
clusions were that the respondents be condemned to pay J. & H. 
Black, to the acquittal of Farrar, the sum of $1,800. 

The principal plea was that Farrar, with the consent of the com- 
pany, effected several insurances in other companies, in each of which, 
the loss, if any, was stipulated to be paid to the Blacks. But that 
on the 12th of July, 1876, Farrar effected still another insurance in 
the Royal Canadian, loss if any, payable to E. & D. McDonald, and 
that this was in force up to the time of the fire, but was never made 
known to respondents, or consented to by them in the form required 
by the policy. 

The answer of the plaintiffs was that the insurance had been 
effected by E. & D. McDoland without Farrar’s interference. 

The judgment appealed from (Mackay, J.) maintained the pre- 
tention of the respondents on this point, and the action was dis- 
missed, the considerants being as follows ;— 

“ Considering that plaintiffs have not proved their allegation to the 
effect that plaintiff Farrar en tems utile, to wit, in October, 1876, 
furnished to the defendants a claim regular and attested in respect 


* Decision rendered December, 1879. 
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of losses suffered by him by the fire of the 10th of September before; 
that on the contrary it appears that no regular claim signed and 
legally attested as required by the terms of Farrar’s policy, was in 
October, after the fire, rendered by him to defendants, and that he 
and Farrar did not en tems utile produce such a claim, or any certifi- 
cate under hand and seal of a magistrate, or notary public as required 
by the terms of his (Farrar’s) policy, basis of the present action, but 
that he (Farrar), up to the 13th November, was refusing to sign any 
claim papers ; 

“ Considering that at the time of plaintiff (Farrar) obtaining the 
policy sued upon, he was the owner of the property, or subjects in- 
sured, and George Henry Farrar and Lucius Edwin Farrar were not, 
and that the plaintiff George Whitfield Farrar continued afterwards 
and up to the time of the fire of September, 1876, to be the owner of 
the said property, subjects insured, and that after obtaining from the 
defendants the insurance policy, base of this action, he procured by 
the name George Henry Farrar and Lucius Edwin Farrar other in- 
surance, to wit, in the Royal Canadian Insurance Company, on the 
principal of the same subjects as covered by defendants’ policy, loss, 
if any, payable to E. & D. McDonald, and the said Farrar, plaintiff, 
made such last insurance without the consent of the defendants writ- 
ten upon the policy sued upon, and so he violated the terms of his 
contract and the said policy ; that in fact the other or subsequent in- 
surance wus made by and for plaintiff Farrar at his expense and 
by his authority and was not an insurance by E. & D. McDonald at 
their own expense ; that the defendants did not, till long after the 
fire, know of the said other and subsequent insurance, which has in 
fact inuréd to plaintiff's (Farrar’s) benefit, after proofs made by him 

- of his ownership of the subjects insured, to the satisfaction of the 
Royal Canadian Insurance Company ; : 

“ Considering that defendants have not waived the objections set 
forth in their pleas, to wit, the objection founded upon the other or 
subsequent insurance, and the one founded upon the want of notice 
and particulars of loss hereinbefore referred to ; 

“Considering under all these circumstances and these findings 
that this suit or action cannot be maintained, and that the policy 
sued upon had no force, but was void at the time of the institution 
of the present action, and is void, doth dismiss the said action with 
costs, distraits.” 

Ramsey, J. (dissenting.) This case has given rise to a good deal of 
discussion and difficulty, on several questions. With all but one of 
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these questions, I agree with the conclusion arrived at by the 
majority of the court, and I shall, therefore, refrain from entering at 
length into any of the questions. It will be sufficient for me to say 
that I think the plea by which it is attempted to insinuate, without 
saying it in so many words, that the Blacks set fire to the building, 
is wholly unjustifiable. If it is intended to make a defense on the 
ground of the criminality of the insured, the fact should be formally 
pleaded. For myself, I may say, that I should not consider any evi- 
dence, no matter how conclusive it might appear, on a pleaso drawn. 
IT also consider that the insurance is that of the father, although taken 
out in the names of the sons, and that the re-insurance is also that of 
the father. I also consider that as there was no notice of the re-in- 
surance, as required by the conditions of the policy, the policy be- 
came- inoperative, at all events so far as Farrar is concerned. But 
there was a stipulation in the policy “loss, if any, payable to Messrs. 
J. & H. Black, as mortgagees, to the extent of their claim,” and it is 
now contended that although the policy is void as regards Farrar, 
the stipulation survives, and entitles the appellants, J. & H. Black, 
to recover to the extent of their interest. It is on this question I am 
unable to concur with the opinion of the majority of the Court. In 
England it seems this question bas not arisen, probably owing to 
some difference in the way of dealing with the interests of mortga- 
gees ; but it has come up on several occasions in Ontario. It is to 
be regretted that the jurisprudence there is in a very unsettled state, 
and I have been unable to discover on which side the weight of 
authority leans. Had that appeared clearly it is not probable that I 
should have entered any dissent on this occasion. Two systems 
seem to divide opinion. By one of the terms of the contract between 
the party claiming and the insurer are interpreted precisely in the 
same manner as we interpret the terms of any other contract. By 
the other the policy is treated as being transferred or assigned to the 
mortgagee in whatever terms the stipulation is couched, and whether 
the mortgagee becomes the insured or not. It will be at once per- 
ceived that these two systems lead to very different results, and I 
think the former is much more consonant with principle than the 
latter. The stipulation is-plainly an undertaking to pay B out of the 
money coming to A if any there be. The other system is that of a 
fictitious assignment, the policy being held in trust for the original 
insurer, should the mortgage be paid off, or should there be a bal- 
ance over. Whatever may be the practical convenience of the latter 
system, it is one hardly in accordance with the principles of our law, 
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or indeed compatible with any sound principle. It alters the obliga- 
tion of the insurer, and exposes him to perils which the contract he 
has entered into on its face, does not contemplate. I should, there- 
fore, confirm the judgment on the simple motive that the policy 
being void there was no “loss,” and therefore nothing coming to 
appellant. 

Monk, J., also dissenting, concurred substantially in the above re- 
marks of Mr. Justice Ramsay. 

Sir A. A. Dortoy, C. J., said perhaps no more important case had 
come before the court than this one. It affected the interests of all 
those who lend money on the security of real estate, and stipulate 
that the mortgagor shall insure the property and transfer the amount 
to the mortgagee for the purpose of securing the debt. If the doc- 
trine of the minority were sustained, the insured might at any time 
destroy the security by some irregularity on his part. The Chief 
Justice proceeded to deliver an elaborate opinion, in which Sicoite 
and Teesier, J. J.. concurred, reversing the judgment of the court 
below. The grounds are in substance contained in the written judg- 
ment of the court, for which alone we have space. It is as follows:— 

“ Considering that by a deed of the 14th day of February, 1874, 
George W. Farrar, one of the plaintiffs and appellant, and George 
H. Farrar and Lucius E. Farrar, hypothecated in favor of John Black 
and Henderson Black, the two other plaintiffs and appellants in this 
cause, a certain lot of land and buildings theron situated in the town 
of St John’s, for the sum of $4,000 currency ; 

“ And considering that in and by the said deed it was covenanted 
and agreed, that the said George W. Farrar and his co-debtors 
should cause the said real estate to be insured for $8,000 and should 
transfer the policy of such insurance to the said John Black and 
Henderson Black ; 

“ And considering that in pursuance of said agreement the said 
George W. Farrar did, on the 3d day of July, 1876, effect with the 
respondents an insurance on the said buildings for the sum of $1,800, 
for which the respondent issued an insurance policy on the said 3d 
July, 1876, for said sum of $1,800, and that it is declared in the said 
policy that the loss if any shall be payable to J. & H. Black (the said 
John & Henderson Black) as mortgagees to the extent of their claim; 

“ And considering that the said insurance was so effected by the 
said George W. Farrar to carry out his undertaking to have the said 
buildings insured and the insurance policy transferred to the said 
John & Henderson Black, to secure their interest as mortgagees ; 
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« And considering that the said declaration in the said policy, that 
the loss, if any, would be paid to the said John & Henderson Black, 
having been made at the instance and with the consent of the said 
George W. Farrar, amounted to a delegation of the amount of the 
said insurance, which delegation, being accepted, had in law the 
same effect as an accepted transfer of the said policy would have had 
as to all parties concerned ; 

“ And considering that the contract of insurance is one by which 
the insurer agrees to indemnify the insured for the loss he may suffer 
by the risks insured against, and that under articles 2,480 and 2,482 
of the Civil Code of L. C., wager policies are illegal, and a fire insur- 
ance policy pending the risk is not transferable except to a person 
having an insurable interest in the object of the policy ; 

“ And considering that as a consequence of the provisions of said 
articles, the contingent claim secured by an insurance policy is not 
transferable, and the only transfer allowed by law is a transfer of the 
policy itself from one party interested to another party acquiring the 
same interest, or from the interest of one party in the property in- 
sured to that of another party in the same property ; 

“ And considering that in effecting the said insurance with the re- 
spondents, the said George W. Farrar was acting both in his own in- 
terest, and in the interest of the said J. & H. Black, and as their 
agent, and that the policy issued by the respondents must be con- 
sidered and held to be a policy issued in their joint interest, and to 
cover first the loss of the said J. & H. Black, if any, and secondly, the 
loss of the said George W. Farrar for any balance of the policy after 
payment of the loss sustained by the said John & Henderson Black ; 

“ And considering by virtue of the delegation and transfer of the 
said policy, the said John & Henderson Black became the parties in- 
sured to the extent of their interest in the said buildings as mortga- 
gees ; 

“ And considering that the said George W. Farrar could neither 
by a release of the said insurance, nor indirectly by any act of his, 
destroy or impair the rights and interests of the said John & Hender- 
son Black in the said policy ; 

“ And considering that the subsequent insurance on the said build- 
ings was not effected by the said George W. Farrar, but by D. & E. 
McDonald to secure the payment of their interest in the said build- 
ings as mortgagees and that the same was so effected without the 
knowledge of the said J. & H. Black, and that such insurance, even if 
it had been effected by the said'George W. Farrar, could not be con- 
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sidered a violation of the condition of the policy as regards sub- 
sequent insurances, and could not affect the right of the said J. & H. 
Black to recover the amount of their loss ; 

“ And considering that it is in evidence that the said buildings 
were destroyed by fire on the 10th September, 1876, while the said 
policy was still in force, and that the said J. & H. Black had at the 
time of the said fire an insurable interest in the same, as mortga- 
gees to an amount exceeding that mentioned in the said policy ; 

“And considering that the said John Black and H. Black have 
given due notice of their loss, and have furnished a preliminary proof 
of the same within a reasonable time, and as requested by the re- 
spondents, and that the said respondents *,ave by their agents waived 
any right to complain of any delay in furnishing such preliminary 
proof ; 

“ And considering that the said John Black and Henderson Black 
are entitled to recover the amount of their demand, and that there is 
error in the judgment rendered by the Superior Court sitting at 
Montreal on the 31st of January, 1878 ; 

“This court doth reverse the said judgment of the 31st January, 
1878, and proceeding to render the judgment which the said 
Superior Court should have rendered, doth condemn the said respon- 
dents to pay to the said John Black and Henderson Black, to the 
acquittance of the other plaintiff and appellant George W. Farrar 
the sum of $1,800, with interest from the day of service, and costs as 
well those incurred in the court below as on the present appeal.” 








